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5(&216758&7,1*7+(5,*+7$*$,167(;&(66,9()25&(
$YLGDQ<&RYHU
$EVWUDFW
3ROLFHEUXWDOLW\KDVFDSWXUHGSXEOLFDQGSROLWLFDODWWHQWLRQJDUQHULQJ
SURWHVWV LQYHVWLJDWLRQV DQG SURSRVHG UHIRUPV %XW MXGLFLDO UHOLHI IRU
H[FHVVLYHIRUFHYLFWLPV LV LQYDULDEO\GRXEWIXO7KH MXGLFLDOGRFWULQHRI
TXDOLILHG LPPXQLW\ ZKLFK IDYRUV JRYHUQPHQW LQWHUHVWV RYHU WKRVH RI
SULYDWH FLWL]HQV LPSHGHV FLYLO ULJKWV OLWLJDWLRQ DJDLQVW DEXVLYH SROLFH
RIILFHUV XQGHU 86&   ,Q SDUWLFXODU WKH GRFWULQH IRUHFORVHV
ODZVXLWV XQOHVV WKH ODZ LV FOHDUO\ HVWDEOLVKHG WKDW WKH IRUFHZRXOG EH
XQODZIXO UHTXLULQJ D KLJK OHYHO RI VSHFLILFLW\ DQG SUHFHGHQW WKDW LV
GLIILFXOW WR VDWLVI\ )XUWKHU WLOWLQJ WKH EDODQFH DJDLQVW H[FHVVLYH IRUFH
YLFWLPV)RXUWK$PHQGPHQWFDVHODZSULYLOHJHVWKHSROLFHSHUVSHFWLYH
LQFRUSRUDWLQJ DQG IRVWHULQJ SROLFH ELDVHV DQG UDFLDO VWHUHRW\SHV DQG
prohibiting inquiry into an officer’s state of mind. Examining recent 
6XSUHPH&RXUWRSLQLRQVRQH[FHVVLYHIRUFHDQGTXDOLILHGLPPXQLW\WKLV
$UWLFOHfinds that the two strands of law continue to endorse the “shoot 
first, think later” policHFXOWXUHRIWRGD\0RUHRYHUWKH\REVWUXFWYLFWLP
FRPSHQVDWLRQDQGKLQGHUWKHGHYHORSPHQWRIFRQVWLWXWLRQDOODZGHILQLQJ
WKHOLPLWDWLRQVRQH[FHVVLYHIRUFH
7KLV$UWLFOHPDNHVDQLPSRUWDQWFRQWULEXWLRQWRWKHFXUUHQWOLWHUDWXUH
E\DUJXLQJWKDWWKHFXUUHQWVWDWHRIWKHODZFDQQRWEHUHFRQFLOHGZLWKWKH
5HFRQVWUXFWLRQ RULJLQV RI FLYLO ULJKWV OHJLVODWLRQ ZKLFK VRXJKW WR
HUDGLFDWHSRVW&LYLO:DUVWDWHYLROHQFHWDUJHWLQJ$IULFDQ$PHULFDQVDQG
WRimplement the Fourteenth Amendment’s due process protections. ThLV
$UWLFOHSURSRVHVWKDWWKH&RXUWUHFRQVWUXFWTXDOLILHGLPPXQLW\GRFWULQH
E\ UHFRJQL]LQJ D PRUH JHQHUDOL]HG ULJKW DJDLQVW H[FHVVLYH IRUFH LQ
GHWHUPLQLQJZKHWKHUWKHODZLVFOHDUO\HVWDEOLVKHG7KHDSSURDFKZRXOG
PRUH SURSHUO\ UHIOHFW WKH UHPHGLDO SXUSRVHV RI   7KLV $UWLFOH
IXUWKHU DUJXHV WKDW VXEVWDQWLYH GXH SURFHVV VXSSRUWV D JHQHUDO ULJKW
DJDLQVWH[FHVVLYHIRUFH—DQDSSURDFKSUHYLRXVO\UHMHFWHGE\WKH&RXUWLQ
IDYRU RI DQ H[FOXVLYHO\ )RXUWK $PHQGPHQWSURWHFWHG ULJKW—WKDW
addresses the officer’s LQWHQW6LPLODUO\JXLGHGE\WKHUHPHGLDOSXUSRVHV
RIWKLV$UWLFOHSURSRVHVWKDWFRXUWVFRQVLGHUVWDWXWHVJRYHUQPHQW
UHJXODWLRQVDQG“use of force” policiesLQGHWHUPLQLQJZKHWKHURIILFHUV
NQHZRUVKRXOGKDYHNQRZQWKDWWKHLUDFWLRQVYLRODWHGWKHcitizen’s right 
WREHIUHHIURPH[FHVVLYHIRUFH
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,1752'8&7,21
7KH8QLWHG6WDWHVLVDWDQRWKHUVWDJHRIFRQVFLRXVQHVVDQGDQJHURYHU
VWDWH YLROHQFH DJDLQVW LWV FLWL]HQU\ LQ SDUWLFXODU SROLFH RIILFHUV’
GLVSURSRUWLRQDWHH[FHVVLYHIRUFHDJDLQVW$IULFDQ$PHULFDQV7KLVLVQRW

  $VVRFLDWH3URIHVVRURI/DZ&DVH:HVWHUQ5HVHUYH8QLYHUVLW\6FKRRORI/DZ,WKDQN
.DWKOHHQ+DUYH\ IRU KHU VWHOODU UHVHDUFK DVVLVWDQFH , DOVR WKDQN WKHPHPEHUV RI WKH ,QGLDQD
8QLYHUVLW\5REHUW+0F.LQQH\6FKRRORI/DZ-XQLRU)DFXOW\:RUNVKRSIRU WKHLUFRPPHQWV
3DUWLFXODU WKDQNV WR WKH LQVLJKWIXO FRPPHQWVRI.DUHQ%OXP3DXO*LDQQHOOL5DFKHO+DUPRQ
-HVVLH +LOO 6KDURQD +RIIPDQ -RKQ -HIIULHV 'RURQ .DOLU /HZLV .DW] &DVVDQGUD %XUNH
5REHUWVRQ-RDQQD6FKZDUW]DQG0LFKDHO:HOOV
  6HH 7+(6(17(1&,1*352-(&75(32572)7+(6(17(1&,1*352-(&7727+(81,7('
1$7,216+80$1 5,*+76 &200,77(( 5(*$5',1* 5$&,$/',63$5,7,(6 ,1 7+( 81,7(' 67$7(6
&5,0,1$/-867,&(6<67(0KWWSVHQWHQFLQJSURMHFWRUJZSFRQWHQWXSORDGV5D
FHDQG-XVWLFH6KDGRZ5HSRUW,&&35SGI UHSRUWLQJ WKDWSROLFHDUH WZLFHDV OLNHO\ WR WKUHDWHQ
$IULFDQ$PHULFDQ GULYHUV ZLWK RU VXEMHFW WKHP WR H[FHVVLYH IRUFH WKDQZKLWH DQG+LVSDQLF
GULYHUV'DPLDQ&DYH	5RFKHOOH2OLYHU7KH9LGHRV7KDW$UH3XWWLQJ5DFHDQG3ROLFLQJLQWR
6KDUS5HOLHI1<7,0(61RYKWWSZZZQ\WLPHVFRPLQWHUDFWLYHXVSR
OLFHYLGHRVUDFHKWPO.LPEHUO\.LQG\HWDO$<HDURI5HFNRQLQJ3ROLFH)DWDOO\6KRRW1HDUO\
:$6+3267'HFKWWSZZZZDVKLQJWRQSRVWFRPVILQYHVWLJDWLYH
D\HDURIUHFNRQLQJSROLFHIDWDOO\VKRRWQHDUO\ GRFXPHQWLQJ SHRSOH VKRW E\ SROLFH LQ
QXPEHULQJOLYHVDVRI'HFHPEHUQLQHW\RIZKRPZHUHXQDUPHG$IULFDQ
$PHULFDQPDOHVPDGHXSIRUW\SHUFHQWRIWKHIDWDOLWLHVWKRXJKRQO\VL[SHUFHQWRIWKHJHQHUDO
SRSXODWLRQ 'HQYHU 1LFNV 	 &KDUORWWH $OWHU 7KRXVDQGV 5DOO\ $JDLQVW 3ROLFH %UXWDOLW\ LQ
:DVKLQJWRQDQG1HZ<RUN&LW\7,0('HF30KWWSWLPHFRPSROLFH
EUXWDOLW\SURWHVWZDVKLQJWRQ 6DQGK\D6RPDVKHNKDU HW DO%ODFN DQG8QDUPHG:$6+3267

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
WKHILUVWWLPH,QHDFKHUDFKDQJHVDQGUHIRUPVDUHVXJJHVWHGLQUHVSRQVH
WR KHLJKWHQHG DZDUHQHVV RI SROLFH EUXWDOLW\ DJDLQVW PLQRULWLHV 7KH
FDXVHVDQGVROXWLRQVJRZHOOEH\RQGWKHOLPLWHGUHDFKRIFLYLOOLWLJDWLRQ—
SULPDULO\ ODZVXLWVDJDLQVWSROLFHRIILFHUVXQGHU86&%XW
DIIRUGLQJ YLFWLPV WKHLU GD\ LQ FRXUW ZKHUH WKH\ PD\ DVVHUW WKHLU
FRQVWLWXWLRQDOULJKWWREHIUHHRIH[FHVVLYHIRUFHDQGVHHNHFRQRPLFUHOLHI
LV FUXFLDO WR WKRVH ZKR KDYH VXIIHUHG DQG WR WKH GHYHORSPHQW RI
FRQVWLWXWLRQDOSURWHFWLRQVDJDLQVWSROLFHDEXVH
$OWHUQDWLYHMXGLFLDOUHPHGLHVDUHOLNHO\WRSURYHODFNLQJ7KH6XSUHPH
&RXUWKDVODUJHO\SUHFOXGHGLQGLYLGXDOVIURPREWDLQLQJLQMXQFWLYHUHOLHI
DQGV\VWHPLFFKDQJHVWRSROLFHEUXWDOLW\/LWLJDQWVDOVRKDYHKDGOLWWOH
VXFFHVV LQ EULQJLQJ   FODLPV DJDLQVW PXQLFLSDOLWLHV JLYHQ WKH
&RXUW’V QHDULPSRVVLEOH VWDQGDUGV IRU SURYLQJ DEXVH ZDV FDXVHG E\

$XJ   KWWSZZZZDVKLQJWRQSRVWFRPVIQDWLRQDOEODFNDQGXQDUPHG
UHSRUWLQJ WKDW“unarmed black men are seven times more likely than whites to die E\SROLFH
gunfire”)
  6HHHJ&('5,&/$/(;$1'(5(7$/),1$/5(32572)7+(35(6,'(17’67$6.)25&(
2167&(1785<32/,&,1*–KWWSZZZFRSVXVGRMJRYSGIWDVNIRUFHWDVNIRUFHBIL
QDOUHSRUWSGI GHVFULELQJ WKH QHHG IRU FKDQJHV LQ SROLFLHV DQG SURFHGXUHV GXH WR IDWDO SROLFH
VKRRWLQJVWKURXJKRXWWKHFRXQWU\0\ULDP(*LOOHV3ROLFH5DFHDQG&ULPHLQV&KLFDJR
0RQURH Y3DSH DV /HJDO1RLU LQ&,9,/5,*+766725,(6  –  GHVFULELQJ UDFLDO
WHQVLRQVDQGYLROHQFHSHUSHWUDWHGE\&KLFDJRSROLFHDJDLQVW$IULFDQ$PHULFDQVLQWKHILUVWKDOI
RIWKHWZHQWLHWKFHQWXU\2772.(51(5(7$/5(32572)7+(1$7,21$/$'9,625<&200,66,21
21 &,9,/ ',625'(56   KWWSVZZZQFMUVJRYSGIILOHV'LJLWL]DWLRQ1&-56SGI
(attributing 1967 race riots to, in part, “a widespread belief among Negroes in WKHH[LVWHQFHRI
police brutality and in a ‘double standard’ of justice and protection—RQHIRU1HJURHVDQGRQHIRU
whites”);.+$/,/*,%5$108+$00$'7+(&21'(01$7,212)%/$&.1(665$&(&5,0($1'
7+(0$.,1*2)02'(5185%$1$0(5,&$(“[T]he,OOLQRLV&ULPH6XUYH\IRXQG
WKDW$IULFDQ$PHULFDQVPDGHXSSHUFHQW RI WKH UHFRUGHGNLOOLQJVE\SROLFH LQ–
though they represented only 5 percent of the population.”) 86&200’121&,9,/5,*+76
5$&,$/ $1' (7+1,& 7(16,216 ,1 $0(5,&$1 &20081,7,(6 329(57< ,1(48$/,7< $1'
',6&5,0,1$7,21KWWSZZZXVFFUJRYSXEVODUSWFKDSWHUKWP(“>3@HUFHSWLRQVDQG
LQFLGHQWVRIWKHGHSDUWPHQW’VDSSOLFDWLRQRIH[FHVVLYHIRUFHWRZDUGVSHRSOHRIFRORUFRQWLQXHWR
RFFXU LQ /RV $QJHOHV>/@LQJHULQJ UDFLDO DQG HWKQLF WHQVLRQV EHWZHHQ PLQRULWLHV DQG ODZ
HQIRUFHPHQWDXWKRULWLHVremain.”
  7KRXJKOLWLJDWLRQDOVRPD\EHMXVWLILHGRQGHWHUUHQFHJURXQGVFRPPHQWDWRUVDUJXH
that it “has . . . failed to live up to its promise of eradicating wiGHVSUHDGDQGSHUQLFLRXVSUDFWLFHVRI
rank and file officers.” Myriam E. Gilles, Breaking the Code of Silence: Rediscovering “Custom” 
LQ6HFWLRQ0XQLFLSDO/LDELOLW\%8/5(9FI(UZLQ&KHPHULQVN\+RZ
WKH6XSUHPH&RXUW3URWHFWV%DG&RSV1<7,0(6$XJKWWSZZZQ\WLPHVFRP
RSLQLRQKRZWKHVXSUHPHFRXUWSURWHFWVEDGFRSVKWPODVVHUWLQJGHWHUUHQFHUDWLRQDOHLQVXSSRUW
RIOLWLJDWLRQ
  6HH &LW\ RI /RV $QJHOHV Y /\RQV 86    LPSRVLQJ KHLJKWHQHG
VWDQGLQJUHTXLUHPHQWVIRULQMXQFWLYHUHOLHI5L]]RY*RRGH86UHTXLULQJ
VKRZLQJ RI GHOLEHUDWH SROLF\ WR VXSSRUW FODLP RI SHUYDVLYH XQFRQVWLWXWLRQDO SROLFH FRQGXFW
WDUJHWLQJPLQRULWLHV

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
SROLF\FXVWRPRUZLGHVSUHDGSUDFWLFHVRUIDLOXUHWRWUDLQRUGLVFLSOLQH
6WUXFWXUDOUHIRUP OLWLJDWLRQ LV WKHUHIRUH OLPLWHG WR WKH RIWHQ SROLWLFL]HG
SUHURJDWLYHV RI WKH IHGHUDO JRYHUQPHQW &ULPLQDO SURVHFXWLRQ LV DOVR
VXEMHFWWRWKHGLVFUHWLRQRISURVHFXWRUVZKRPD\EHLQIOXHQFHGE\WKHLU
UHODWLRQVKLSVZLWKRIILFHUV)LQDOO\FULPLQDOGHIHQGDQWVFDQUDUHO\UDLVH
SROLFHEUXWDOLW\DVSDUWRIWKHLUGHIHQVHOHDYLQJOLWWOHMXGLFLDOH[SOLFDWLRQ
RIWKHFRQVWLWXWLRQDOFRQWRXUVRIH[FHVVLYHIRUFH
$OWKRXJKLVWKHSULPDU\DYHQXHWRREWDLQDUHPHG\IRUDSROLFH
RIILFHU’VYLRODWLRQRIWKHULJKWDJDLQVWH[FHVVLYHIRUFHWKH6XSUHPH&RXUW
KDVFXUWDLOHGWKHULJKWRYHUWKHSDVWWKUHHGHFDGHVPDNLQJLWH[FHHGLQJO\
GLIILFXOWIRUYLFWLPVRISROLFHEUXWDOLW\WRRYHUFRPHGHIHQGDQWV’PRWLRQV
WRGLVPLVVRUPRWLRQVIRUVXPPDU\MXGJPHQW7KH&RXUWKDVOLPLWHGWKH
HIILFDF\RIWKURXJKWZRLQWHUGHSHQGHQWGRFWULQDOVKLIWV)LUVWWKH
&RXUWKDVGLPLQLVKHGDYLFWLP’VFLYLOULJKWVUHPHG\WKURXJKDVXEVWDQWLYH
FRQVWLWXWLRQDOVWDQGDUGXQGHUWKH)RXUWK$PHQGPHQWWKDWSULYLOHJHVWKH
SROLFH SHUVSHFWLYH LQ H[FHVVLYH IRUFH FDVHV DIIRUGLQJ ODWLWXGH WR
HVFDODWLRQ RI YLROHQFH DQG WR SROLFH ELDVHV 6HFRQG WKH &RXUW KDV
GHYHORSHG D TXDOLILHG LPPXQLW\ GRFWULQH WKDW DSSURDFKHV “DEVROXWH
LPPXQLW\”IRUSROLFHKROGLQJRQO\“WKHSODLQO\LQFRPSHWHQWRUWKRVH
ZKRNQRZLQJO\YLRODWHWKHODZ”SRWHQWLDOO\UHVSRQVLEOHIRUH[FHVVLYH
IRUFH DQGDYRLGLQJGHYHORSPHQWRIFRQVWLWXWLRQDO OLPLWDWLRQVRQSROLFH
YLROHQFH7RJHWKHUWKHVHVWUDQGVKDYHHYROYHGLQWRDMXGLFLDODSRORJ\
IRU—LI QRW DQ HQGRUVHPHQW RI—D “VKRRW ILUVW WKLQN ODWHU” SROLFH
FXOWXUH

  &LW\RI6W/RXLVY3UDSURWQLN86
  &RQQLFNY7KRPSVRQ86
  6HHHJ86&6WHSKHQ5XVKLQ6WUXFWXUDO5HIRUP/LWLJDWLRQLQ
$PHULFDQ 3ROLFH 'HSDUWPHQWV  0,11 / 5(9  –  QRWLQJ WKDW PRVW
DJUHHPHQWVEHWZHHQIHGHUDOJRYHUQPHQWDQGORFDOSROLFHGHSDUWPHQWVUHJXODWHXVHRIIRUFH
  5$1'$//.(11('<5$&(&5,0($1'7+(/$:&RQIOLFWVRILQWHUHVWWKDW
LQIHFW VWDWH DQG ORFDO SURVHFXWLRQV PD\ QRW DIIHFW IHGHUDO SURVHFXWLRQV +RZHYHU FULPLQDO
SURVHFXWLRQVRISROLFHEUXWDOLW\DUHKLJKO\FRPSOH[FDVHVWKDWPD\QRWSURYHVXFFHVVIXO
  3DPHOD6.DUODQ7KH3DUDGR[LFDO6WUXFWXUHRI&RQVWLWXWLRQDO/LWLJDWLRQ)25'+$0
/5(9–
  6HH*UDKDPY&RQQRU865DFKHO$+DUPRQ:KHQ,V3ROLFH
9LROHQFH-XVWLILHG"1:8/5(96HWK:6WRXJKWRQ3ROLFLQJ)DFWV
78//5(9–
  $ODQ.&KHQ7KH)DFWV$ERXW4XDOLILHG,PPXQLW\(025</-
  0DOOH\Y%ULJJV86
  6HH.DUHQ0%OXP6HFWLRQ/LWLJDWLRQ7KH0D]HWKH0XGDQGWKH0DGQHVV
:0	0$5<%,//576-–47 (2015) (“It has been over ten years since the &RXUWKDV
GHQLHGTXDOLILHGLPPXQLW\WRDVWDWHDFWRU”)VHHDOVR:KLWHY3DXO\6&W
(2017) (per curiam) (vacating lower court’s denial of qualified immunity to police officer who 
IDLOHGWRZDUQDQDUPHGVXVSHFWEHIRUHVKRRWLQJDQGkilling him, stating: “In the last five years, 
this Court has issued a number of opinions reversing federal courts in qualified immunity cases”).
  0XOOHQL[Y/XQD6&W6RWRPD\RU-GLVVHQWLQJ

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
7KH ULVH RI TXDOLILHG LPPXQLW\ DV DQ REVWDFOH WR MXGLFLDO UHOLHI IRU
excessive force is particularly tragic given § 1983’s origins, which lay in 
UDFLDOL]HG VWDWH EUXWDOLW\ 7KH 5HFRQVWUXFWLRQHUD &RQJUHVV SDVVHG WKH
&LYLO 5LJKWV $FW RI  LQ UHVSRQVH WR 6RXWKHUQ PRE YLROHQFH DQG
O\QFKLQJVRI$IULFDQ$PHULFDQVDIWHUWKH&LYLO:DU7KH$FWLQFOXGHG
D FLYLO FDXVH RI DFWLRQ—QRZ  —IRU WKRVH ZKRVH )RXUWHHQWK
$PHQGPHQWULJKWVWRGXHSURFHVVZHUHYLRODWHGE\VWDWHDQGORFDORIILFHUV
ZKRH[SOLFLWO\RUWDFLWO\VXSSRUWHG.X.OX[.ODQWHUURUDQGDWWDFNV
$OWKRXJK   ZHQW ODUJHO\ XQWDSSHG IRU DOPRVW D FHQWXU\ WKH
&RXUWLQ0RQURHY3DSHKHOGWKDWLQGLYLGXDOVFRXOGXWLOL]HWKHFDXVHRI
DFWLRQDJDLQVW VWDWH DQG ORFDO RIILFHUV WRYLQGLFDWH FRQVWLWXWLRQDO ULJKWV
DJDLQVWEUXWDOSROLFHWDFWLFV7KH&RXUWODWHUKHOGWKDWORFDOJRYHUQPHQWV
FRXOGEHIRXQGOLDEOHIRUXQFRQVWLWXWLRQDOSROLFLHVDQGSUDFWLFHV7RGD\
LVQRW OLPLWHGE\UDFHRUSDUWLFXODUJRYHUQPHQWIRUPVRIDEXVH
DIIRUGLQJFLWL]HQVDFULWLFDOMXGLFLDOUHPHG\IRUFRQVWLWXWLRQDOYLRODWLRQV
But the Court’s more recent and continuing retrenchment of § —
WKURXJKTXDOLILHGLPPXQLW\WRJHWKHUZLWKVSHFLILFDVSHFWVRIH[FHVVLYH
IRUFHGRFWULQH—RQO\GHWHUYLFWLPVRISROLFHYLROHQFH IURPYLQGLFDWLQJ
their rights, which were at the heart of § 1983’s inception.
7KLV $UWLFOH PDNHV DQ LPSRUWDQW FRQWULEXWLRQ WR WKH OLWHUDWXUH RQ
TXDOLILHGLPPXQLW\DQGH[FHVVLYHIRUFHE\UHFRQVWUXFWLQJDULJKWDJDLQVW
H[FHVVLYHIRUFHRQHWKDWLVFRQVRQDQWZLWKRQHRIWKHUHPHGLDOREMHFWLYHV
RI ERWK WKH )RXUWHHQWK $PHQGPHQW DQG  —HUDGLFDWLQJ VWDWH
VDQFWLRQHGYLROHQFHDJDLQVW$IULFDQ$PHULFDQV6RUHFRQVWUXFWHGPRUH
YLFWLPVVKRXOGRYHUFRPHTXDOLILHGLPPXQLW\DQGUHFHLYHDWULDORQWKHLU
H[FHVVLYHIRUFHFODLPV
7KLV $UWLFOH DUJXHV WKDW WKH &RXUW VKRXOG UHFRJQL]H ZKDW LW RQFH
GHULGHG DV D “JHQHULF” ULJKW DJDLQVW H[FHVVLYH IRUFH—D JHQHUDO UXOH
UHTXLULQJSROLFHWRFRQVWUDLQWKHLUXVHRIIRUFHZLWKRXWWKHQHFHVVLW\RI
FDVHODZDGGUHVVLQJHDFKH[DFWVLWXDWLRQWKDWSROLFHFRQIURQW6HFRQGWKH
&RXUW VKRXOG UHFRJQL]H WKDW WKH ULJKW DJDLQVW H[FHVVLYH IRUFH LQ WKH
SUHDUUHVW DQGVWRSDQGVHL]XUHFRQWH[WPD\GHULYHIURPWKH)RXUWHHQWK
$PHQGPHQW’V 'XH 3URFHVV &ODXVH DV ZHOO DV IURP WKH )RXUWK
$PHQGPHQW8QGHU WKH'XH 3URFHVV&ODXVH D FRXUWPD\ FRQVLGHU DQ
RIILFHU’V VWDWH RI PLQG DQG ZKHWKHU WKH RIILFHU DEXVHG KLV DXWKRULW\
FRQVLGHUDWLRQV ODUJHO\ IRUHFORVHG XQGHU WKH )RXUWK $PHQGPHQW ,Q
FRQWUDVWWRSUHYLRXVVFKRODUV’HIIRUWVWRRYHUFRPHQDUURZGHILQLWLRQVRI
WKH ULJKW DJDLQVW H[FHVVLYH IRUFH WKLV $UWLFOH DUJXHV WKDW WKLV OLEHUW\

  Monell v. Dep’t of Soc6HUYV860RQURHY3DSH86
–RYHUUXOHGLQSDUWE\0RQHOO86
  0RQURH86DW
  86
  ,GDW–
  0RQHOO86DW
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
LQWHUHVW LV SURSHUO\ ORFDWHG ZLWKLQ WKH 'XH 3URFHVV &ODXVH DQG LV
VXSSRUWHG E\ WKH 5HFRQVWUXFWLRQ &RQJUHVV’V LQWHQW WR HQIRUFH WKH
)RXUWHHQWK$PHQGPHQWWKURXJKFLYLOULJKWVOHJLVODWLRQLQFOXGLQJ
)LQDOO\WKLV$UWLFOHUHFRPPHQGVDQLQQRYDWLRQLQDVVHVVLQJZKHWKHU
TXDOLILHGLPPXQLW\SURWHFWVDQRIILFHU*XLGHGE\WKHUHPHGLDOREMHFWLYHV
RIFRXUWVVKRXOGFRQVLGHUVWDWXWHVJRYHUQPHQWUHJXODWLRQVDQG
SROLFLHV DGGUHVVLQJ XVH RI IRUFH WKDW VXSSRUW WKH FOHDUO\ HVWDEOLVKHG
FRQVWLWXWLRQDOULJKW3UHVHQWO\DQRIILFHULVUHDVRQDEO\H[SHFWHGWRNQRZ
WKH VFRSH RI D FLWL]HQ’V ULJKW DJDLQVW H[FHVVLYH IRUFH EDVHG RQO\ RQ
FRQWUROOLQJ FDVH ODZ ,QFOXVLRQ RI WKHVH RWKHU VRXUFHV DGGUHVVHV WKH
&RXUW’VORQJVWDQGLQJFRQFHUQWKDWRIILFHUVUHFHLYHIDLUQRWLFHRIZKDWLV
SURKLELWHGEXWDOVRPD\HQFRXUDJHORFDODQGVWDWHSROLFHGHSDUWPHQWVWR
VWUHQJWKHQDQGFODULI\WKHLUOLPLWDWLRQVRQXVHRIIRUFH
7KLV$UWLFOHSURFHHGVLQWKUHHSDUWV3DUW,SURYLGHVDEULHIKLVWRU\RI
IURPLWVRULJLQVWRLWVPRGHUQGHYHORSPHQW,WWKHQIRFXVHVRQWKH
&RXUW’V TXDOLILHG LPPXQLW\ MXULVSUXGHQFH ZKLFK KDV GLPLQLVKHG
’VXWLOLW\ DV D MXGLFLDO UHPHG\3DUW ,, DGGUHVVHV H[FHVVLYH IRUFH
GRFWULQH’VDPELJXLW\DQGLWVH[FHVVLYHGHIHUHQFHWRSROLFH7KLV$UWLFOH
WKHQH[DPLQHVKRZWKHTXDOLILHGLPPXQLW\GRFWULQHSURYHVQHDUO\IDWDOWR
H[FHVVLYHIRUFHFODLPV)LQDOO\LQ3DUW,,,WKLV$UWLFOHDGGUHVVHV
WKHSRWHQWLDOVROXWLRQVWRWKHFXUUHQWZHDNHQHGVWDWHRIH[FHVVLYHIRUFH
FLYLOULJKWVOLWLJDWLRQDVZHOODVSRVVLEOHREMHFWLRQV
,6(&7,21(92/87,212)$/,0,7('-8',&,$/5(0('<$*$,167
67$7(9,2/(1&(
7KHRULJLQVRIHYLGHQFHWKHLQH[WULFDEOHUHODWLRQVKLSEHWZHHQ
UDFLVPDQGSROLFH UHJXODWLRQ7KURXJKFLYLO ULJKWV OHJLVODWLRQHQDFWHG
LPPHGLDWHO\ DIWHU WKH )RXUWHHQWK $PHQGPHQW’V UDWLILFDWLRQ &RQJUHVV
VRXJKW WR LPSOHPHQW WKH FRQVWLWXWLRQDO SURYLVLRQV’ SURWHFWLRQV E\
DIIRUGLQJYLFWLPVRIO\QFKLQJDQGRWKHUEUXWDOLW\DFDXVHRIDFWLRQDJDLQVW
VWDWHDFWRUV%XWWKHFXUUHQWVWDWHRITXDOLILHGLPPXQLW\ODZGLVUHJDUGV
WKH5HFRQVWUXFWLRQ&RQJUHVV’V LQWHQW WR DIIRUG UHOLHI IRU VWDWHYLROHQFH
DJDLQVW $IULFDQ$PHULFDQV E\ LPPXQL]LQJ SROLFH RIILFHUV LQ PRVW
LQVWDQFHV7KH IROORZLQJGHVFULEHV WKHKLVWRU\ RI LWVPRGHUQ
HYROXWLRQDQGWKH&RXUW’VGHSDUWXUHIURPWKHFLYLOULJKWVODZ’VRULJLQDO
UHPHGLDOSXUSRVHV

  .(11('<VXSUDQRWHDW
  52%(57 -.$&=252:6.,7+(32/,7,&62) -8',&,$/ ,17(535(7$7,21 7+()('(5$/
&28576'(3$570(172)-867,&($1'&,9,/5,*+76–DW
  6HHVXSUDQRWHV–DQGDFFRPSDQ\LQJWH[W

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$7KH&LYLO5LJKWV$FWRI
6HFWLRQZDVRULJLQDOO\HQDFWHGDV6HFWLRQRIWKH&LYLO5LJKWV
$FWRIDOVRNQRZQDVWKH.X.OX[.ODQ$FW,QSDVVLQJWKHODZ
&RQJUHVV VRXJKW WR HQIRUFH WKH )RXUWHHQWK $PHQGPHQW LQ SDUWLFXODU
DJDLQVW WKH DFWLRQV RI WKH .ODQ LQ WKH 6RXWK ZKR WHUURUL]HG $IULFDQ
$PHULFDQV7KHOHJLVODWLRQEXLOWRQRWKHU5HFRQVWUXFWLRQHUDVWDWXWHV
WKH&LYLO5LJKWV$FWRIDQGWKH(QIRUFHPHQW$FWRIZKLFK
IRFXVHG RQ SURKLELWLQJ—DQG LQ VRPH FDVHV FULPLQDOL]LQJ—UDFLDO
GLVFULPLQDWLRQDQGYLROHQFH
7KHQG&RQJUHVVZDVSDUWLFXODUO\PLQGIXOWKDW6RXWKHUQDXWKRULWLHV
GLG OLWWOH WR SURWHFW $IULFDQ$PHULFDQV IURP WKH .ODQ RU RWKHU PRE
YLROHQFH DQG HYHQ DLGHG LQ WKH DEXVHV &RQJUHVVPHQ GHVFULEHG WKH
YLROHQFHDQGODFNRIUHPHGLHVLQYLYLGGHWDLO
:KLOH PXUGHU LV VWDONLQJ DEURDG LQ GLVJXLVH ZKLOH
ZKLSSLQJVDQGO\QFKLQJVDQGEDQLVKPHQWKDYHEHHQYLVLWHG
XSRQ XQRIIHQGLQJ $PHULFDQ FLWL]HQV WKH ORFDO
DGPLQLVWUDWLRQVKDYHEHHQIRXQGLQDGHTXDWHRUXQZLOOLQJWR

  3XE/1R6WDWFRGLILHGDVDPHQGHGDW86&
6HFWLRQVWDWHVLQUHOHYDQWSDUW
(YHU\SHUVRQZKRXQGHUFRORURIDQ\VWDWXWHRUGLQDQFHUHJXODWLRQFXVWRPRU
XVDJHRIDQ\6WDWHRU7HUULWRU\RUWKH'LVWULFWRI&ROXPELDVXEMHFWVRUFDXVHV
WR EH VXEMHFWHG DQ\ FLWL]HQ RI WKH 8QLWHG 6WDWHV RU RWKHU SHUVRQ ZLWKLQ WKH
MXULVGLFWLRQ WKHUHRI WR WKHGHSULYDWLRQRI DQ\ ULJKWV SULYLOHJHV RU LPPXQLWLHV
VHFXUHGE\WKH&RQVWLWXWLRQDQGODZVVKDOOEHOLDEOHWRWKHSDUW\LQMXUHGLQDQ
DFWLRQDWODZVXLWLQHTXLW\RURWKHUSURSHUSURFHHGLQJIRUUHGUHVV
86&VHHDOVR'DYLG-DFNV$FKWHQEHUJ7DNLQJ+LVWRU\6HULRXVO\0XQLFLSDO
/LDELOLW\8QGHU86&DQGWKH'HEDWHRYHU5HVSRQGHDW6XSHULRU)25'+$0/5(9
Q*LOOHVVXSUDQRWHDW–
  6HH0RQHOO  86 DW  GLVFXVVLQJ OHJLVODWLYH SXUSRVHV RI &LYLO 5LJKWV $FW
)5$1.-6&$785527+(6835(0(&2857’65(75($7)5205(&216758&7,21$',67257,212)
&2167,787,21$/ -85,6358'(1&( –   (describing “the predominant Republican 
view of the Fourteenth Amendment as an affirmative conferral of substantive personal rights”).
  6WDWFRGLILHGDVDPHQGHGDW86&
  6WDWFRGLILHGDVDPHQGHGDW86&
  &XUUHQWFLYLO ULJKWVSURYLVLRQVGHULYHGIURPWKHDFWV LQFOXGH86&–
86&D86&–6HH'(55,&.%(//5$&(5$&,60
$1' $0(5,&$1 /$:  WK HG  GLVFXVVLQJ HDUO\ FULPLQDO UHPHGLHV IRU FLYLO ULJKWV
YLRODWLRQV7+(2'25((,6(1%(5*&,9,/5,*+76/(*,6/$7,21WKHG(“There is also 
an obvious kinship between section 2 of the 1866 Act and 42 U.S.C. § 1983.”).
  6HH(,6(1%(5*VXSUDQRWHDWVHHDOVR7KH6ODXJKWHUKRXVH&DVHV86
  GHVFULELQJ WKH OLYHV RI$IULFDQ$PHULFDQV LQ IRUPHU VODYH VWDWHV DQG WKH QHHG IRU
federal government protection of the former “slave race”) (“It was said that their lives werHDWWKH
PHUF\ RI EDGPHQ HLWKHU EHFDXVH WKH ODZV IRU WKHLU SURWHFWLRQZHUH LQVXIILFLHQW RUZHUH QRW
enforced.”).

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
DSSO\WKHSURSHUFRUUHFWLYH,PPXQLW\LVJLYHQWRFULPH
DQGWKHUHFRUGVRIWKHSXEOLFWULEXQDOVDUHVHDUFKHGLQYDLQ
IRUDQ\HYLGHQFHRIHIIHFWLYHUHGUHVV
2QHRI WKH$FW’V SULPDU\ DLPVZDV WKXV WR DIIRUGYLFWLPV RI.ODQ
YLROHQFHDUHPHG\WKDW6RXWKHUQVWDWHVIDLOHGWRSURYLGH,QDGGLWLRQWR
DXWKRUL]LQJWKHIHGHUDOJRYHUQPHQWWRSURVHFXWHEUXWDOLW\LQWKHIDFHRI
LQDFWLRQ WKH$FWSURYLGHGDSHUVRQZKRVHFLYLO ULJKWVZHUH LQMXUHGE\
O\QFKLQJRURWKHUYLROHQFHDFDXVHRIDFWLRQDJDLQVWVWDWHRIILFHUVZKR
IDLOHGWRSURWHFWKLP
'HVSLWH WKH HQDFWPHQW RI WKHVH YDULRXV FLYLO ULJKWV VWDWXWHV WKH
Supreme Court’s rulings in a series of cases over the course of the next 
GHFDGH UHQGHUHG WKHP ODUJHO\ LQHIIHFWXDO 7KHVH FDVHV OLPLWHG WKH
EUHDGWK RI WKH&LYLO5LJKWV$FWV VR QDUURZO\ LQWHUSUHWLQJ VWDWH DFWLRQ
XQGHUWKH)RXUWHHQWK$PHQGPHQWDVWRUHPRYHPDQ\LQVWDQFHVRIYLROHQW
DQGGLVFULPLQDWRU\FRQGXFWIURPIHGHUDOMXULVGLFWLRQ
The implications were felt in victims’ limited recourse to what became 
2YHUWKHQH[WILIW\\HDUVFRXUWVGHFLGHGMXVW WZHQW\RQHFDVHV
XQGHU’VSUHFXUVRU)HGHUDOSURVHFXWLRQVXQGHUWKH&LYLO5LJKWV
$FWVDOVRGHFOLQHGIURPLQWRLQ7KHGRUPDQF\RI

  0RQURHY3DSH86TXRWLQJ&21**/2%(G&RQJVW6HVV
VWDWHPHQWRI5HS'DYLG3/RZHVHHDOVR&21**/2%(G&RQJVW6HVV
VWDWHPHQWRI5HS-RKQ%HDWW\(“>0@HQZHUHPXUGHUHGKRXVHVZHUHEXUQHGZRPHQZHUH
RXWUDJHGPHQZHUHVFRXUJHGDQGRIILFHUVRIWKHODZVKRWGRZQDQGWKH6WDWHPDGHQRVXFFHVVIXO
HIIRUW WR EULQJ WKH JXLOW\ WR SXQLVKPHQW RU DIIRUG SURWHFWLRQ RU UHGUHVV WR WKH RXWUDJHG DQG
LQQRFHQW7KH6WDWHIURPODFNRISRZHURULQFOLQDWLRQSUDFWLFDOO\GHQLHGWKHHTXDOSURWHFWLRQRI
the law to these persons.”)
  0RQURH86DW–GLVFXVVLQJREMHFWLYHVRIVHFWLRQRIWKH.X.OX[.ODQ
$FW
  (XJHQH*UHVVPDQ7KH8QKDSS\+LVWRU\RI&LYLO5LJKWV/HJLVODWLRQ0,&+/5(9
$Van act focused on persons’ acts “under color of” law, the section provides 
a remedy “against those who representing a State in some capacity were XQDEOHRUXQZLOOLQJWR
enforce a state law.” 0RQURH86DW
  +DUU\$%ODFNPXQ6HFWLRQDQG)HGHUDO3URWHFWLRQRI,QGLYLGXDO5LJKWV—:LOO
WKH6WDWXWH5HPDLQ$OLYHRU)DGH$ZD\" 1<8/5(91, 9 (1985) (“The fact remains, 
nevertheless, that with a few quick thrusts, the Court cut the heart out of the Civil Rights Acts.”).
  ,GDW–7KH&LYLO5LJKWV&DVHV86–LQYDOLGDWLQJWKH&LYLO
5LJKWV$FWRIZKLFKSURKLELWHGWKHDWHUVLQQVDQGUDLOURDGVIURPGHQ\LQJDFFHVVWR$IULFDQ
$PHULFDQV RQ DFFRXQW RI WKHLU UDFH 8QLWHG 6WDWHV Y +DUULV  86   
RYHUWXUQLQJIHGHUDOFULPLQDOLQGLFWPHQWVILOHGSXUVXDQWWRWKH.X.OX[.ODQ$FWDJDLQVWSULYDWH
LQGLYLGXDOV IRU O\QFKLQJ$IULFDQ$PHULFDQV 8QLWHG 6WDWHV Y &UXLNVKDQN  86  
RYHUWXUQLQJIHGHUDOFULPLQDOLQGLFWPHQWVXQGHUWKH&LYLO5LJKWV$FWRIRISULYDWH
LQGLYLGXDOVIRUWKHLUUROHLQO\QFKLQJ$IULFDQ$PHULFDQV
  &RPPHQW7KH&LYLO5LJKWV$FW(PHUJHQFHRIDQ$GHTXDWH)HGHUDO&LYLO5HPHG\"
,1'/-
  %ODFNPXQ VXSUDQRWH DW 7KHGHFOLQH DOVR FRLQFLGHGZLWK WKHZLWKGUDZDO RI
IHGHUDOWURRSVIURPWKH6RXWK,G

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
DQGQHJOLJLEOHFLYLOULJKWVSURVHFXWLRQVDWWKHWXUQRIWKHFHQWXU\
SURPSWHG-XVWLFH+DUU\%ODFNPXQWRGHVFULEHWKHHUDDV“RXU'DUN$JH
RI&LYLO5LJKWV”
6LJQLILFDQW FKDQJHV LQ FLYLO ULJKWV ODZ EHJDQ ZLWK WKH -XVWLFH
'HSDUWPHQW’V HVWDEOLVKPHQW LQ  RI D &LYLO 5LJKWV 6HFWLRQ DQG LWV
SURVHFXWLRQRISROLFHEUXWDOLW\DQGO\QFKPREFDVHV,QSDUWLFXODUWKH
&RXUWPRYHGDZD\IURPLWVFUDEEHGGHILQLWLRQRIVWDWHDFWLRQIRUSXUSRVHV
RI SURVHFXWLQJ FLYLO ULJKWV FDVHV ,Q 6FUHZV Y 8QLWHG 6WDWHV WKH
6XSUHPH &RXUW XSKHOG WKH FLYLO ULJKWV SURVHFXWLRQ RI WKUHH *HRUJLD
FRXQW\SROLFHRIILFHUVIRUIDWDOO\EHDWLQJDQ$IULFDQ$PHULFDQPDQ7KH
&RXUW HPEUDFHG D PRUH H[SDQVLYH XQGHUVWDQGLQJ RI SROLFH FRQGXFW
‘“XQGHU FRORU RI’ VWDWH ODZ” EULQJLQJ PLVXVH RU DEXVH RI SRZHU
DXWKRUL]HGE\VWDWHODZZLWKLQWKHDPELWRIWKHFLYLOULJKWVVWDWXWH
%0RGHUQ(UD'HYHORSPHQWRI
7KH“ZDWHUVKHG”FDVH0RQURHY3DSHHPHUJHGLQIURP
&KLFDJRDFLW\ULYHQE\KRVWLOHUHODWLRQVEHWZHHQWKHSROLFHDQGPLQRULW\
UHVLGHQWV,Q0RQURHWKH6XSUHPH&RXUWUHFRJQL]HGDFDXVHRIDFWLRQ
DJDLQVW LQGLYLGXDO RIILFHUV IRU FRQVWLWXWLRQDO ULJKWV YLRODWLRQV XQGHU
GHVSLWHVWDWHODZQRWKDYLQJDXWKRUL]HGWKHRIILFHU’VFRQGXFW
,QVHDUFKRIDPXUGHUVXVSHFWWKLUWHHQ&KLFDJRSROLFHRIILFHUVHQWHUHG
WKH 0RQURH IDPLO\’V KRPH HDUO\ LQ WKH PRUQLQJ ZLWKRXW D ZDUUDQW
ZDNLQJ WKHSDUHQWVDQGVL[FKLOGUHQDWJXQSRLQW IRUFLQJ WKHPWRVWDQG
QDNHG DQG UDQVDFNLQJ WKH KRPH 7KH SROLFH KHOG WKH IDWKHU -DPHV
0RQURHIRUWHQKRXUVGHQLHGKLPDQDWWRUQH\DQGXOWLPDWHO\UHOHDVHG

  ,G DW  “For WKH ILUVW  \HDUV RI >WKH WZHQWLHWK@ FHQWXU\ WKH RQO\ MXGLFLDO UHOLHI
available was in suits involving official action denying Negroes the right to vote.”).
  ,GDW–14. Despite the Civil Rights Section’s creationVWDWHVSURVHFXWHGYHU\IHZRI
WKHWKRXVDQGVRIFLYLOULJKWVFRPSODLQWVWKDWWKH6HFWLRQUHFHLYHG6HH6FUHZVY8QLWHG6WDWHV
86    5REHUWV - GLVVHQWLQJ QRWLQJ WKDW RI  WR  FRPSODLQWV
UHFHLYHGDQQXDOO\QRPRUHWKDQVHYHQW\VL[FRPSODLQWVZHUHHYHUSURVHFXWHGLQRQH\HDU
  86
  ,GDW––
  ,GDW–TXRWLQJ8QLWHG6WDWHVY&ODVVLF867KH&RXUW
relied on a decision from four years earlier in which the Court held that election officials’ altering 
RI'HPRFUDWLFSULPDU\EDOORWVZHUHDFWVXQGHUFRORURIODZIRUSXUSRVHVRIGHSULYLQJSHRSOHRI
WKHLUFRQVWLWXWLRQDOULJKWVXQGHUWKHFULPLQDOVWDWXWHWKDWLVQRZ86&HYHQLIVWDWHODZ
GLGQRWDXWKRUL]HWKRVHDFWV&ODVVLF86DW326 (“Misuse of power, possessed by virtue of 
VWDWHODZDQGPDGHSRVVLEOHRQO\EHFDXVHWKHZURQJGRHULVFORWKHGZLWKWKHDXWKRULW\RIVWDWHODZ
LVDFWLRQWDNHQ‘under color of’ state law.”). 
  86RYHUUXOHGLQSDUWE\Monell v. Dep’t of Soc6HUYV86
*LOOHVVXSUDQRWHDW–GHVFULELQJUDFLDOWHQVLRQVLQ&KLFDJREHWZHHQDQG
LQFOXGLQJKRVWLOHUHODWLRQVEHWZHHQSROLFHDQG$IULFDQ$PHULFDQUHVLGHQWV
  0RQURH86DW
  ,GDW

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
KLPZLWKRXWFKDUJHV7KH&RPSODLQWDOOHJHGWKDW'HWHFWLYH)UDQN3DSH
FDOOHG0U0RQURH D “QLJJHU” DQG “EODFN ER\” DQG WKDW KH DQG RWKHU
RIILFHUV SK\VLFDOO\ DVVDXOWHG0RQURH DQG D QXPEHU RI WKH FKLOGUHQ
7KRXJK WKH&RXUW XSKHOG WKH FODLPV DJDLQVW WKH LQGLYLGXDO RIILFHUV LW
GLVPLVVHG0RQURH’VFODLPVDJDLQVW&KLFDJRKROGLQJWKDWPXQLFLSDOLWLHV
GLGQRWIDOOZLWKLQWKHSXUYLHZRI
,Q ILQGLQJ WKDW0RQURH DVVHUWHG D YDOLG FDXVH RI DFWLRQ WKH&RXUW
UHOLHGRQ6FUHZVDQG8QLWHG6WDWHVY&ODVVLFZKLFKKHOGWKDWRIILFHUV’
PLVXVHRIVWDWHDXWKRULW\FRQVWLWXWHGVWDWHDFWLRQ7KH&RXUWH[DPLQHG
WKHFRQJUHVVLRQDOGHEDWHVRYHUWKHSURYLVLRQ’VHQDFWPHQWVWUHVVLQJWKH
IDLOXUH RI VWDWHV WR SXQLVK DQG SUHYHQW YLROHQFH DJDLQVW $IULFDQ
$PHULFDQVDVWKHEDVLVIRUDIHGHUDOUHPHG\7KH&RXUWIXUWKHUREVHUYHG
WKDW&RQJUHVVLQWHQGHGWKHOHJLVODWLRQWRDSSO\EH\RQGWKH5HFRQVWUXFWLRQ
HUDDQGWKH6RXWK
7KH0RQURH&RXUWDOVRKHOGWKDWOLDELOLW\QHHGQRWKLQJHRQDVKRZLQJ
RIDQRIILFHU’V“VSHFLILFLQWHQWWRGHSULYHDSHUVRQRIDIHGHUDOULJKW”EXW
WKDW LQVWHDG WKH ODZ “VKRXOG EH UHDG DJDLQVW WKH EDFNJURXQG RI WRUW
OLDELOLW\WKDWPDNHVDPDQUHVSRQVLEOHIRUWKHQDWXUDOFRQVHTXHQFHVRIKLV
DFWLRQV”7HQ\HDUVODWHULQ%LYHQVY6L[8QNQRZQ)HGHUDO1DUFRWLFV
$JHQWV WKH &RXUW XSKHOG VLPLODU FRQVWLWXWLRQDO WRUW ODZVXLWV DJDLQVW
IHGHUDORIILFLDOV
,QRSHQLQJXS WKHSRVVLELOLW\RIFRQVWLWXWLRQDO WRUW OLWLJDWLRQDJDLQVW
LQGLYLGXDO RIILFHUV0RQURH GLG QRW SUHVDJH D VWULFW OLDELOLW\ UHJLPH
5DWKHU DQ RIILFHU’V UHDVRQDEOH PLVWDNH—EDVHG RQ HLWKHU REMHFWLYH RU
VXEMHFWLYHFULWHULD—FRXOGWUXPSOLDELOLW\IRUDQXQFRQVWLWXWLRQDODFWLRQ
,Q3LHUVRQY5D\DFDVHLQYROYLQJWKHDUUHVWDQGFRQYLFWLRQRI$IULFDQ
$PHULFDQDQG:KLWHFOHUJ\VHHNLQJWRLQWHJUDWHVHJUHJDWHGIDFLOLWLHVDW
DQ LQWHUVWDWHEXV WHUPLQDO LQ0LVVLVVLSSL WKH&RXUWKHOG WKDWGHIHQGDQW
SROLFHRIILFHUVZHUH HQWLWOHG WRGHIHQVHVRI JRRG IDLWK DQG UHOLDQFHRQ

  ,G0DU\6DLVL KDG LGHQWLILHG0RQURH IURPD VHULHVRIPXJVKRWV DV WKHNLOOHU RIKHU
KXVEDQG*LOOHVVXSUDQRWHDW,WVRRQHPHUJHGWKDW6DLVLKDGOLHGKDYLQJFRQVSLUHGZLWK
KHUER\IULHQGWRNLOOKHUKXVEDQG,GDW–6KHZDVVHQWHQFHGWRVL[W\\HDUVLQSULVRQ,GDW

  *LOOHVVXSUDQRWHDW
  0RQURH86DW–
  ,G DW – GLVFXVVLQJ&ODVVLF  86   DQG 6FUHZV  86 

  ,GDW–
  ,GDW
  ,GDWTXRWLQJ6FUHZV86DW
  86
  ,GDW–
  86RYHUUXOHGLQSDUWE\+DUORZY)LW]JHUDOG86

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
SUREDEOH FDXVH LQ   DFWLRQV3LHUVRQ IXUWKHU FODULILHG0RQURH
KROGLQJ WKDW WKHRIILFHUVFRXOGQRWEHKHOG OLDEOHXQGHUDV WKH
&RXUWKDGQRWGHFLGHGWKHXQFRQVWLWXWLRQDOLW\RIWKHVWDWXWHXQGHUZKLFK
WKHRIILFHUVDFWHGXQWLODIWHUWKHDUUHVWV
7KH &RXUW DSSHDUHG WR VLJQLILFDQWO\ RSHQ WKH GRRU WR LQGLYLGXDO
UHGUHVV RI FRQVWLWXWLRQDO YLRODWLRQV LQ0RQHOO Y'HSDUWPHQW RI 6RFLDO
6HUYLFHVRIWKH&LW\RI1HZ<RUNE\RYHUWXUQLQJ0RQURH’VKROGLQJWKDW
GLGQRWDIIRUGDUHPHG\DJDLQVWDPXQLFLSDOLW\7KH&RXUWKHOG
WKDWORFDOJRYHUQPHQWVFRXOGEHOLDEOHIRUFRQVWLWXWLRQDOYLRODWLRQVEDVHG
RQ DFWLRQV WDNHQ SXUVXDQW WR “RIILFLDO SROLF\” RU “JRYHUQPHQWDO
‘FXVWRP’”HYHQLIWKHODWWHUZHUHQRWIRUPDOO\DSSURYHG+RZHYHUWKH
&RXUWUHMHFWHGYLFDULRXVOLDELOLW\IRUPXQLFLSDOLWLHV
'HVSLWHHIIHFWLQJDVHDFKDQJHLQFRQVWLWXWLRQDOWRUWOLDELOLW\WKH&RXUW
OHIWRSHQ“ZKDWWKHIXOOFRQWRXUVRIPXQLFLSDOOLDELOLW\XQGHUPD\
EH>@H[SUHVVO\OHDY>LQJ@IXUWKHUGHYHORSPHQWRIWKLVDFWLRQWRDQRWKHU
GD\” $W URXJKO\ WKH VDPH WLPH WKDW WKH &RXUW DSSHDUHG WR H[SDQG
SRVVLEOH OLDELOLW\ DQG FRQVWLWXWLRQDO YLQGLFDWLRQ LQ 0RQHOO WKH &RXUW
EHJDQWROLPLWWKHIXOOSRVVLELOLWLHVRIUHPHG\DVRULJLQDOO\VXJJHVWHGLQ
0RQURH
&4XDOLILHG,PPXQLW\DVD/LPLWDWLRQRQWKH5HPHG\
4XDOLILHG LPPXQLW\ LV D VXEVWDQWLDO REVWDFOH WR OHJDO UHPHGLHV IRU
YLFWLPVRISROLFHEUXWDOLW\ DQGRWKHU JRYHUQPHQW DEXVHV$VGHVFULEHG
EHORZWKH6XSUHPH&RXUWKDVFUDIWHGDVHULHVRIUXOHVWKDWWKLV$UWLFOH
DUJXHV LPSURSHUO\ IDYRU WKH LQWHUHVWV RI JRYHUQPHQW GHIHQGDQWV RYHU
FLWL]HQSODLQWLIIV


  ,GDW
  ,G(“We agree that a police officer is not charged with predicting the future course of 
constitutional law.”). Though the rule is now something of a commonplace, attributed to fairness 
WRWKHRIILFHULWLVQRWFOHDUWKDWWKDWKDGWREHWKHDOLJQPHQWRIYDOXHVDQGFRQFHUQV$GLIIHUHQW
UXOHPLJKWKDYHSHUPLWWHGGDPDJHVOLDELOLW\WRIORZIURPDKROGLQJRIXQFRQVWLWXWLRQDOLW\DIWHUWKH
IDFW UHJDUGOHVVRI WKHUHDVRQDEOHQHVVRI WKHHUURU7KLVUXOHZRXOGKDYHSULRULWL]HGUHPHG\LQJ
FRQVWLWXWLRQDOYLRODWLRQVRYHUSURWHFWLQJRIILFHUVIURPLQFUHDVHGH[SRVXUHWROLDELOLW\6HH%(//
VXSUDQRWHDW
  86
  ,GDW
  ,GDW–694 (“[I]t is when execution of a government’s policy or custom, whether 
PDGHE\LWVODZPDNHUVRUE\WKRVHZKRVHHGLFWVRUDFWVPD\IDLUO\EHVDLGWRUHSUHVHQWRIILFLDO
policy, inflicts the injury that the government as an entity is responsible under § 1983.”).
  ,G DW694 (“[A] local government may not be sued under § 1983 for an injury 
inflicted solely by its employees or agents.”).
  ,GDWVHHDOVRLGat 713 (Powell, J., concurring) (noting that “[d]ifficult questions 
nevertheless remain for another day” andthat “[t]here are substantial lineGUDZLQJSUREOHPVLQ
determining” when municipal liability lies for a constitutional violation).

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
0RVW FRQVWLWXWLRQDO WRUWV OLWLJDWLRQ LQYROYHV H[HFXWLYH JRYHUQPHQW
ZRUNHUV DQG PXQLFLSDOLWLHV WKHPVHOYHV 7KHVH SHUVRQV PD\ LQFOXGH
IHGHUDO VWDWH DQG ORFDO H[HFXWLYH RIILFHUV *RYHUQPHQW HQWLWLHV PD\
LQFOXGH WRZQV FLWLHV DQG YDULRXV ORFDO JRYHUQPHQW GHSDUWPHQWV %XW
RWKHU JRYHUQPHQW ZRUNHUV—LQFOXGLQJ PHPEHUV RI WKH MXGLFLDU\
OHJLVODWLYH EUDQFK ZRUNHUV WKH 3UHVLGHQW DQG SURVHFXWRUV—JHQHUDOO\
HQMR\DEVROXWH LPPXQLW\6LPLODUO\ VRYHUHLJQ LPPXQLW\SURWHFWV WKH
8QLWHG6WDWHVDVZHOODVWKHVWDWHVDQGWKHLUJRYHUQPHQWDJHQFLHVIURP
VXLWVIRUGDPDJHVXQGHU%LYHQVRU
'HVSLWH WKH DYDLODELOLW\ RI OLWLJDWLRQ DJDLQVW YDULRXV JRYHUQPHQW
GHIHQGDQWV 3URIHVVRU 7KHRGRUH (LVHQEHUJ observed that “[t]he gap 
EHWZHHQKDYLQJDOHJDOULJKWDQGKDYLQJDQHIIHFWLYHUHPHG\IRUWKDWULJKW
UDUHO\ KDV EHHQ ZLGHU WKDQ LQ OLWLJDWLRQ XQGHU VHction 1983.” 7KH
SULPDU\ OLPLWDWLRQV RQ   DQG%LYHQV UHPHGLHV DUH WKH MXGLFLDOO\
FUHDWHGGRFWULQHRITXDOLILHGLPPXQLW\IRULQGLYLGXDORIILFHUVDQGWKHKLJK
VWDQGDUGVRI OLDELOLW\ IRU ORFDOJRYHUQPHQWVDQGHQWLWLHV7KLV$UWLFOH
IRFXVHVSULPDULO\RQTXDOLILHG LPPXQLW\ WKRXJK LWXOWLPDWHO\ VXJJHVWV
SURSRVDOVWKDWVKRXOGLPSDFWPXQLFLSDOOLDELOLW\DVZHOO
7R VXUYLYH DQ RIILFHU’V PRWLRQ WR GLVPLVV RU PRWLRQ IRU VXPPDU\
MXGJPHQWRQ WKHEDVLVRITXDOLILHG LPPXQLW\ D OLWLJDQWPXVW DOOHJHRU
GHPRQVWUDWH IDFWV VKRZLQJ WKDW WKH RIILFHU’V FRQGXFW FRXOG EH
XQFRQVWLWXWLRQDO DQG WKDW D UHDVRQDEOH RIILFHU ZRXOG NQRZ WKDW WKH

 1L[RQ Y )LW]JHUDOG  86    KROGLQJ DEVROXWH LPPXQLW\ IURP
GDPDJHV OLDELOLW\ WR DSSO\ WR DFWV ZLWKLQ the “‘outer perimeter’ of [WKH President’s] official 
responsibility”);,PEOHUY3DFKWPDQ86–KROGLQJSURVHFXWRUVUHFHLYH
absolute immunity from damages under § 1983 for functions “associated with the judicial phase” 
LQFOXGLQJ LQLWLDWLQJ SURVHFXWLRQ RU SUHVHQWLQJ D FDVH 3LHUVRQ Y 5D\ 86  –
KROGLQJWKDWDIIRUGVMXGJHVDEVROXWHLPPXQLW\7HQQH\Y%UDQGKRYH86
KROGLQJWKDWOHJLVODWRUVHQMR\DEVROXWHLPPXQLW\XQGHU
  Will v. Mich. Dep’t of State Police, 491 U.S. 58, 71 (1989) (holding that “person” in 
GRHVQRWLQFOXGHVWDWHVDQGVWDWHDJHQFLHV8QLWHG6WDWHVY6KHUZRRG86
 KROGLQJ WKDW WKH8QLWHG6WDWHV LV SURWHFWHG IURP VXLW E\ VRYHUHLJQ LPPXQLW\XQOHVV LW
FRQVHQWVWRVXLW
  (,6(1%(5*VXSUDQRWHDW3URIHVVRUEisenberg attributed the gap to “a staggering 
gauntlet of defenses, immunities, and forum allocation doctrines.” ,G 7KLV $UWLFOH IRFXVHV
SULPDULO\RQTXDOLILHGLPPXQLW\DVDQLPSHGLPHQWWRUHOLHIXQGHU
  6HHHarlow v. Fitzgerald, 457 U.S. 800, 807 (1982) (“For executive officials in general, 
KRZHYHURXUFDVHVPDNHSODLQWKDWTXDOLILHGLPPXQLW\UHSUHVHQWVWKHnorm.”); James E. Pfander,
5HVROYLQJWKH4XDOLILHG,PPXQLW\'LOHPPD&RQVWLWXWLRQDO7RUW&ODLPVIRU1RPLQDO'DPDJHV
 &2/80 / 5(9   Q  DWWULEXWLQJ LPPXQLW\ GRFWULQH WR MXGLFLDO
GHYHORSPHQW EXW QRWLQJ&RQJUHVV KDV DXWKRULW\—DQG KDV XWLOL]HG LW—WR DGGUHVV LPPXQLW\ DV
ZHOO &RXUWV DSSO\ TXDOLILHG LPPXQLW\ GRFWULQH QR GLIIHUHQWO\ LQ WKH FDVH RI IHGHUDO RU VWDWH
RIILFLDOV%XW]Y(FRQRPRX86VHHDOVR-RKQ&-HIIULHV-U7KH/LDELOLW\
5XOHVIRU&RQVWLWXWLRQDO7RUWV9$/5(9FKDUDFWHUL]LQJWKHOHJDOVWDQGDUGV
for identifying official policy or custom as “radically indeterminate”).

 FLORIDA LAW REVIEW >9RO

FRQGXFWZDVSURKLELWHG7KH6XSUHPH&RXUWFKDUDFWHUL]HVWKHTXDOLILHG
LPPXQLW\ GRFWULQH DV D FRPSURPLVH RI “FRPSHWLQJ YDOXHV” RU “HYLOV
LQHYLWDEOH LQ DQ\ DYDLODEOH DOWHUQDWLYH” VSHFLILFDOO\ SURWHFWLQJ
LQGLYLGXDOV’ FRQVWLWXWLRQDO ULJKWV  OLPLWLQJ JRYHUQPHQW DQG VRFLHWDO
FRVWVDQGPDLQWDLQLQJYLJRURXVH[HUFLVHRIJRYHUQPHQWGXWLHV%XW
LWLVDFRPSURPLVHWKDWIUHTXHQWO\GHIHUVWRWKHJRYHUQPHQW
2Q RQH VLGH RI WKH YDOXHV OHGJHU WKH GDPDJHV UHPHG\ SURWHFWV
FLWL]HQV’FRQVWLWXWLRQDOJXDUDQWHHVDQGHQFRXUDJHVJRYHUQPHQWDGKHUHQFH
WRWKH&RQVWLWXWLRQ5HODWHGWRWKLVYDOXHLVWKHRQJRLQJGHYHORSPHQWRI
FRQVWLWXWLRQDOODZ+RZHYHUWKH&RXUWKDVGLPLQLVKHGWKLVFRQFHUQE\
UHMHFWLQJ LWV HDUOLHUPDQGDWH WKDW MXGJHV ILUVW GHFLGH WKH H[LVWHQFHRI D
FRQVWLWXWLRQDOULJKW
7KHRWKHUWZRYDOXHVWHQGWRIDYRULPPXQLW\)LUVWOLWLJDWLRQ
PHDQV GHIHQGDQW JRYHUQPHQW ZRUNHUV DQG VRFLHW\ EHDU WKH FRVWV RI
ODZVXLWV VSHFLILFDOO\ “H[SHQVHV RI OLWLJDWLRQ WKH GLYHUVLRQ RI RIILFLDO
HQHUJ\ IURPSUHVVLQJSXEOLF LVVXHVDQG WKHGHWHUUHQFHRIDEOHFLWL]HQV
IURPDFFHSWDQFHRISXEOLFRIILFH”6HFRQGODZVXLWVRYHUGHWHURIILFLDOV
GLVFRXUDJLQJ“YLJRURXVH[HUFLVH”RIWKHLUMREV)LQDOO\DQ\EDODQFLQJ

  6HHHJ$VKFURIWYDO.LGG86(2011) (“Qualified immunity shields 
IHGHUDODQGVWDWHRIILFLDOVIURPPRQH\GDPDJHVXQOHVVDSODLQWLIISOHDGVIDFWVVKRZLQJWKDWWKH
RIILFLDOYLRODWHGDVWDWXWRU\RUFRQVWLWXWLRQDOULJKWDQGWKDWWKHULJKWZDV‘FOHDUO\HVWDEOLVKHG’
DWWKHWLPHRIthe challenged conduct.” (quoting +DUORZ86DW
  +DUORZ86DW–KROGLQJSUHVLGHQWLDODLGHVDUHQRWHQWLWOHG WR
DEVROXWHLPPXQLW\EXWWRTXDOLILHGLPPXQLW\IURPGDPDJHVVXLWIRUXQODZIXOGLVFKDUJHIURP$LU
)RUFH
  ,GDW–
  6HHLGDW-HIIULHVVXSUDQRWHDW
  6HHSaucier v. Katz, 533 U.S. 194, 201 (2001) (explaining that “law’s elaboration from 
case to case” is one reason for mandating that courts first determine existence of FRQVWLWXWLRQDO
ULJKW LQ TXDOLILHG LPPXQLW\ DQDO\VLVPRGLILHG E\ 3HDUVRQ Y&DOODKDQ 86  
3URIHVVRU -DPHV 3IDQGHU LGHQWLILHV WKH WKUHH SULQFLSOHV JXLGLQJ TXDOLILHG LPPXQLW\ DV 
YLQGLFDWLRQRIWKRVHZKRVHFRQVWLWXWLRQDOULJKWVZHUHYLRODWHGOLPLWLQJWKHEXUGHQVXIIHUHGE\
ZRUNHUVDQGJRYHUQPHQWVGXHWROLWLJDWLRQDQGGHYHORSPHQWRIFRQVWLWXWLRQDOODZDYRLGLQJ
VWDJQDWLRQ3IDQGHUVXSUDQRWHDW–VHHDOVR.DUODQVXSUDQRWH, at 1918 (“Damages 
OLWLJDWLRQ>XQGHU@RIIHUVDQRSSRUWXQLW\QRWRQO\WRFRPSHQVDWHLQGLYLGXDOVZKRKDYHEHHQ
injured by unconstitutional conduct, but to refine constitutional law as well.”); 0LFKDHO 7
.LUNSDWULFN	-RVKXD0DW]$YRLGLQJ3HUPDQHQW/LPER4XDOLILHG,PPXQLW\DQGWKH(ODERUDWLRQ
RI&RQVWLWXWLRQDO5LJKWVIURP6DXFLHUWR&DPUHWDDQG%H\RQG)25'+$0/5(9–
  GLVFXVVLQJ WKH LPSRUWDQFH RI GHYHORSLQJ FRQVWLWXWLRQDO ODZ WKURXJK FLYLO ULJKWV
OLWLJDWLRQDQGLWVVXSHULRULW\WRDOWHUQDWLYHVRIPXQLFLSDOOLDELOLW\GHFODUDWRU\DQGLQMXQFWLYHUHOLHI
ODZVXLWVDQGVXSSUHVVLRQFKDOOHQJHV
  6HH3HDUVRQ86 DW SHUPLWWLQJFRXUWV WRXVHGLVFUHWLRQ LQGHFLGLQJZKLFK
TXDOLILHGLPPXQLW\SURQJWRDQDO\]HILUVW
  +DUORZ86DW
  6HH LG DW  TXRWLQJ%XW]Y(FRQRPRX86–  VHHDOVR
-HIIULHV VXSUD QRWH  DW  (“[T]he Supreme Court has posited overdeterrence—PRUH
DFFXUDWHO\XQLQWHQGHGGHWHUUHQFH—of socially desirable conduct as the countervailing concern.”)

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
SUHVXSSRVHVDSROLF\WKDWHQVXUHV“WKHGLVPLVVDORILQVXEVWDQWLDOODZVXLWV
ZLWKRXWWULDO”
/DUJHO\EHFDXVHRIWKHVHDQLPDWLQJSULQFLSOHVWKH&RXUW’VUHILQHPHQW
RIWKHTXDOLILHGLPPXQLW\GRFWULQHKDVDPRXQWHGWRWKHUHWUHQFKPHQWRI
OLDELOLW\([DPLQLQJFXUUHQWTXDOLILHGLPPXQLW\3URIHVVRU-RKQ
-HIIULHV -U FRQVLGHUV LW “FRPSOLFDWHG XQVWDEOH DQG RYHUSURWHFWLYH RI
JRYHUQPHQWRIILFHUV”7KH&RXUWKDVGHYHORSHGYDULRXVVWDQGDUGVDQG
“UXOHV”WKDWWHQGWRGLVIDYRUUHGUHVVLQJFRQVWLWXWLRQDOYLRODWLRQDQGIDYRU
LPPXQLW\7KHIROORZLQJH[DPLQHVWKHDVVXPSWLRQVRQZKLFKTXDOLILHG
LPPXQLW\KDVGHYHORSHGDQGFULWLFL]HVLWVHIIHFWRQLQGLYLGXDOV’ OLEHUW\
LQWHUHVWV
5HFRQVLGHULQJWKH,QWHUHVWV)DYRULQJ4XDOLILHG,PPXQLW\
&RQFHUQV RYHU ILQDQFLDO FRVWV ERUQH E\ LQGLYLGXDO RIILFHUV DQG
GHWHUUHQFH RI YLJRURXV SROLFH ZRUN GXH WR   OLWLJDWLRQ DSSHDU
RYHUVWDWHG$ UHFHQW VWXG\E\3URIHVVRU -RDQQD6FKZDUW]GHWHUPLQHG
WKDWORFDOJRYHUQPHQWVDOPRVWXQLYHUVDOO\LQGHPQLI\RIILFHUVLQ
FDVHV3URIHVVRU6FKZDUW]WKXVFRQFOXGHVWKDW“TXDOLILHGLPPXQLW\FDQ
QRORQJHUEHMXVWLILHGDVDPHDQVRISURWHFWLQJRIILFHUVIURPWKHILQDQFLDO
EXUGHQVRISHUVRQDOOLDELOLW\”0RUHRYHULQGLYLGXDORIILFHUVDUHUDUHO\
DVNHG WR SURYLGH DQ\SRUWLRQ RI WKH MXGJPHQW RU VHWWOHPHQW RU WR IDFH
GLVFLSOLQH

  +DUORZ86DW–
  -HIIULHVVXSUDQRWHDW
  The popularity of § 1983 with litigants helps explain the Courts’ imposition of high 
TXDOLILHGLPPXQLW\VWDQGDUGV%\RQHPHDVXUHIHGHUDOFLYLOULJKWVILOLQJVLQFUHDVHGIURPLQ
 WR  FDVHV LQ  (,6(1%(5* VXSUD QRWH  DW  %XW WKHVH GDWD DUH OLNHO\
RYHULQFOXVLYH &LYLO ULJKWV ILOLQJV are based on the Administrative Office’s “other civil rights 
cases” category, which not only covers § 1983 cases but also §§DG
DQG)LIWK$PHQGPHQWFODLPVDVZHOODVDIHZOLNHO\RWKHUV,GDW–VHHDOVR%ODFNPXQ
VXSUDQRWH  DW –3 (“[R]ecent opinions of the Supreme Court appear to reflect a growing 
XQHDVLQHVVZLWKWKHKHUHWRIRUHSURQRXQFHGEUHDGWKRIWKHVWDWXWHDQGLQP\YLHZDWHQGHQF\WR
VWUDLQRWKHUZLVHVRXQGGRFWULQHVLQRUGHUWRHDVHWKHSHUFHLYHGIHGHUDOLVPWHQVLRQVJHQHUDWHGE\
1983 actions.”).
  6HH-RDQQD&6FKZDUW]3ROLFH,QGHPQLILFDWLRQ1<8/5(9–
ILQGLQJ WKDW LQ WKH IRUW\IRXU ODUJHVW MXULVGLFWLRQV LQKHU–VWXG\RIILFHUVSDLGRQO\
RI WKHPRQH\ LQ VHWWOHPHQWV DQG MXGJPHQWV UHODWLQJ WR FLYLO ULJKWV FDVHV VWHPPLQJ IURP
police officers’ actions ,Q UDZ GROODUV RIILFHUV FRQWULEXWHGEHWZHHQ D WRWDO RI  DQG
RIWKHPLOOLRQSDLGE\MXULVGLFWLRQ,GDW,WKDGORQJEHHQDVVXPHGWKDWFLWLHV
LQGHPQLI\PRVWRIILFHUVbut Schwartz’s study confirms the general perception. 6HHHJ0RQHOO
v. Dep’t of SoF6HUYV86Q3RZHOO-FRQFXUULQJ(“But it reasonably 
PD\EHDVVXPHGWKDWPRVWPXQLFLSDOLWLHVDOUHDG\LQGHPQLI\RIILFLDOVVXHGIRUFRQGXFWZLWKLQWKH
VFRSHRIWKHLUDXWKRULW\DSROLF\WKDWIXUWKHUVWKHLPSRUWDQWLQWHUHVWRI DWWUDFWLQJDQGUHWDLQLQJ
competent officers, board members, and employees.”).
  6FKZDUW]VXSUDQRWHDW
  6HHLGDW–

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
$VDSUDFWLFDOPDWWHUORFDOJRYHUQPHQWV’UHVSRQVHWROLWLJDWLRQDJDLQVW
LQGLYLGXDORIILFHUVDQGWKHSD\LQJRXWRIVHWWOHPHQWVDQGMXGJPHQWVUHVXOW
LQGHIDFWRYLFDULRXVOLDELOLW\7KXVFRVWVDUHJHQHUDOO\ERUQHE\ORFDO
JRYHUQPHQWDQGWD[SD\HUV+HQFHWKHDUJXPHQWIRUDFOHDUO\HVWDEOLVKHG
WHVWZLWK QDUURZ SUHFHGHQWV EDVHG RQ IDLU QRWLFH FRQFHUQV SURYHV OHVV
SHUVXDVLYHJLYHQWKDWLWLVWKHPXQLFLSDOLW\WKDWLVRQWKHKRRN
%XWHYHQLQWKHDEVHQFHRIILQDQFLDOFRVWVOLWLJDWLRQDJDLQVWDQRIILFHU
PD\ WDNH LWV WROO RQ KLV WLPH SV\FKH SUHVWLJH DQG VWDWXV&RQFHUQV
UHODWLQJ WR RYHUGHWHUUHQFH PLJKW WKHQ DSSHDU MXVWLILHG 6WXGLHV
GHPRQVWUDWHKRZHYHUWKDWZKDWHYHUWKHFRVWVIHDURIOLWLJDWLRQKDVOLWWOH
LPSDFWRQRIILFHUV’FRQGXFW
%XW HYHQ LI VLJQLILFDQW FRVWV—ILVFDO RU RWKHUZLVH—DUH FRQFHGHG
GLVFRXUDJLQJYLFWLPVRI FRQVWLWXWLRQDO YLRODWLRQ IURPVHHNLQJGDPDJHV
UHOLHILVKDUGWRUHFRQFLOHZLWKWKHUHPHGLDOLQWHQWRI'UDSHGLQ
FRQFHUQVRYHUSUHHPSWLQJLQVXEVWDQWLDOODZVXLWVWKH&RXUW’VWHVWUHIOHFWV
ZKDW 3URIHVVRU $ODQ &KHQ GHVFULEHG DV “LWV ZLVK WR PRYH TXDOLILHG
LPPXQLW\WRZDUGVRPHWKLQJUHVHPEOLQJDEVROXWHLPPXQLW\”
,ILQGHHGWKHUHDOIHDURIWKH&RXUWLQEROVWHULQJTXDOLILHGLPPXQLW\
KDVEHHQLOOHJLWLPDWHODZVXLWVWKHQWKHVWDQGDUGVDQGUXOHVWKH&RXUWKDV
IRUPXODWHGVKRXOGEHMXGJHGDWOHDVWLQSDUWE\WKDWPHWULF,WZRXOGVWLOO
VHHP IDLU WR KROG OLDEOH WKH RIILFHUZKRNQRZV RU VKRXOG NQRZEHWWHU
UHJDUGOHVVRIZKHWKHUWKHODZLVQRWFOHDUO\HVWDEOLVKHG$IRUPDOLVWLF

  ,GDW7KRXJKFULWLFDOO\LWLVQRWDGHMXUHYLFDULRXVOLDELOLW\KHQFHWKHTXDOLILHG
LPPXQLW\ VWDQGDUG VWLOO DSSOLHV ,PSRUWDQWO\ LQ D ODZVXLW DJDLQVW WKH ORFDO JRYHUQPHQW WKH
TXDOLILHGLPPXQLW\KXUGOHLVQRWLQSOD\WKRXJKSOHQW\RIEDUULHUVDULVHLQSURYLQJD0RQHOOFODLP
1XPHURXV DFDGHPLFV DQG ODZ\HUV KDYH FDOOHG IRU UHYHUVLQJ0RQHOO DQG DSSURYLQJ YLFDULRXV
OLDELOLW\LQWKHFRQWH[W%OXPVXSUDQRWHDW–GLVFXVVLQJUHIRUPVDQG
explaining that “aGRSWLQJUHVSRQGHDWVXSHULRUZRXOGHOLPLQDWHWKHHQRUPRXVDPRXQWRIWLPHDQG
resources spent litigating and adjudicating the qualified immunity defense”).
  6HH6FKZDUW]VXSUDQRWHDW
  6HH0\ULDP(*LOOHV,Q'HIHQVHRI0DNLQJ*RYHUQPHQW3D\7KH'HWHUUHQW(IIHFWRI
&RQVWLWXWLRQDO7RUW5HPHGLHV*$/5(9–
  6HH6FKZDUW]VXSUDQRWHDW–3URIHVVRU6FKZDUW]LVRSHQWRWKHSRVVLELOLW\
WKDWWZHDNLQJLQGHPQLILFDWLRQSUDFWLFHV—DVLQ1HZ<RUNDQG&OHYHODQGZKHUHRIILFHUVDUHPDGH
WRSD\VRPHSRUWLRQRIVHWWOHPHQWVDQGMXGJPHQWV—FRXOGDIIHFWSROLFHEHKDYLRU6HHLGDW

  &KHQ VXSUD QRWH  DW  VHH DOVR LG DW  QRWLQJ FKDQJH LQ WKH Court’s 
FKDUDFWHUL]DWLRQRITXDOLILHGLPPXQLW\DVDQDIILUPDWLYHGHIHQVHWRDQLPPXQLW\IURPVXLWLGDW
(“[F]actual complexitiHVWKDWLQHYLWDEO\DULVHLQFRQVWLWXWLRQDOWRUWFDVHVDUHQRWSDUWLFXODUO\
well suited for pretrial judicial decision making.”); JeffriesVXSUDQRWHDWFRQWHQGLQJWKDW
focus on deterrence of frivolous lawsuits “encouraged judges to decide cases bHIRUHGLVFRYHU\
DQG WR EH IDU PRUH IRUZDUG LQ UHVROYLQJ WKH IDFWXDO SUHGLFDWH IRU OHJDO FRQFOXVLRQV WKDQ LV
customary in American civil litigation”).
  7KDQNVWR3URIHVVRU0LFKDHO:HOOVIRUWKLVLPSRUWDQWREVHUYDWLRQ

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
UHMHFWLRQRIDQ\DQGDOOFODLPVWKDW ODFNFRQWUROOLQJODZDGGUHVVLQJWKH
VDPHVHWRIIDFWVJRHVZHOOEH\RQGDGGUHVVLQJIULYRORXVDFWLRQV
7KH&RQVHTXHQFHVRI4XDOLILHG,PPXQLW\
,QDGGLWLRQ WRVKLIWLQJ WKHEDODQFHRI LQWHUHVWV WR IDYRUJRYHUQPHQW
DFWRUVRYHULQGLYLGXDOYLFWLPVMXGLFLDODSSOLFDWLRQRITXDOLILHGLPPXQLW\
UHVXOWVLQVHYHUDOFROODWHUDOHIIHFWVWKDWSURYHLQLPLFDOWRUHGUHVV7KHVH
VHFRQGDU\FRQVHTXHQFHVLQFOXGHVWDJQDWLQJFRQVWLWXWLRQDOGHYHORSPHQW
DODFNRIFRQVLGHUDWLRQIRUVXEMHFWLYLW\RULQWHQWWKHFUHDWLRQRIWKHFOHDUO\
HVWDEOLVKHGODZWHVWDQGFKDQJLQJTXHVWLRQVRIIDFWLQWRTXHVWLRQVRIODZ
D6WDJQDWLQJ&RQVWLWXWLRQDO'HYHORSPHQW
6LQFH  FRXUWV KDYH EHHQ SHUPLWWHG WR GHFLGH ZKLFK TXDOLILHG
LPPXQLW\ SURQJ WKH\ DGGUHVV ILUVW  YLRODWLRQ RI D FRQVWLWXWLRQDO RU
VWDWXWRU\ ULJKW RU ZKHWKHU WKH ULJKW ZDV FOHDUO\ HVWDEOLVKHG $
QHJDWLYHUHVSRQVHWRHLWKHULQTXLU\PD\GLVSRVHRIWKHFDVH7KH&RXUW
KDGSUHYLRXVO\XQGHUWDNHQDQHLJKW\HDUH[SHULPHQWUHTXLULQJFRXUWVWR
ILUVW GHFLGH WKH FRQVWLWXWLRQDO ULJKW 7KH &RXUW LQ 6DXFLHU Y .DW]
LQVLVWHG RQ WKH VHTXHQFH RXW RI FRQFHUQ WKDW “WKH ODZ’V HODERUDWLRQ”
ZRXOGQRWRFFXULIFRXUWVFRXOGVNLSWRWKH“FOHDUO\HVWDEOLVKHG”LQTXLU\
<HWLQ3HDUVRQY&DOODKDQWKH&RXUWUHOD[HGLWVPDQGDWHILQGLQJWKDW
UHTXLULQJ LQLWLDO UHVROXWLRQ RI WKH FRQVWLWXWLRQDO ULJKW XQQHFHVVDULO\
H[SHQGV WKH SDUWLHV’ DQG FRXUWV’ UHVRXUFHV LQFUHDVHV WKH FKDQFH RI
GHFLVLRQV RI OLPLWHG YDOXH RU SRRU TXDOLW\ YLRODWHV WKH UXOH RI
FRQVWLWXWLRQDODYRLGDQFHDQGUHVXOWVLQWRRPXFKLQIOH[LELOLW\
$IIRUGHG WKDW GLVFUHWLRQ FRXUWV DUH OHVV LQFOLQHG WR GHFLGH WKH
FRQVWLWXWLRQDO PDWWHU DW DOO 2ZLQJ WR WKH FRQVWLWXWLRQDO TXHVWLRQ

  6HH-RKQ&-HIIULHV-UWhat’s Wrong with Qualified Immunity?)/$/5(9
866 (2010) (“[I]nsistence on factually similar precedent oversolves that problem.”).
  $VKFURIWYDO.LGG86
  6HHLG
  6HH6DXFLHUY.DW]86PRGLILHGE\3HDUVRQY&DOODKDQ
86
  86
  6HHLGDW
  86
  ,GDW–VHHDOVR&DPUHWDY*UHHQH86–FDXWLRQLQJ
FRXUWV DJDLQVW DGGUHVVLQJ WKH FRQVWLWXWLRQDO PHULWV 3URIHVVRU 0LFKDHO 7 .LUNSDWULFN DQG
3URIHVVRU Joshua Matz warn that the Court’s hostility to constitutional rulings may lead to “a 
‘UHYHUVH6DXFLHU’ DSSURDFK WKDW EDUV PHULWV RSLQLRQV DIWHU D ILQGLQJ RI TXDOLILHG LPPXQLW\”
.LUNSDWULFN	0DW]VXSUDQRWHDW
  7KH 3HDUVRQ &RXUW DFNQRZOHGJHG WKH FRQFHUQ RYHU FRQVWLWXWLRQDO VWDJQDWLRQ EXW
LQVLVWHGWKDWFRXUWVFRXOGDGGUHVVPRVWRIWKHFRQVWLWXWLRQDOLVVXHVDULVLQJLQGDPDJHVDQG
%LYHQV OLWLJDWLRQ LQ FULPLQDO FDVHV   PXQLFLSDO ODZVXLWV DQG   ODZVXLWV VHHNLQJ

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
DYRLGDQFHGRFWULQHFRXUWVPD\FKRRVHWRGLVSRVHRIFDVHVRQVLPSO\WKH
FOHDUO\HVWDEOLVKHGJURXQG$VDUHVXOWWKHTXDOLILHGLPPXQLW\GRFWULQH
FUHDWHV D VLOHQW HFKR FKDPEHU LQ ZKLFK FLYLO ULJKWV TXHVWLRQV JR
UHSHDWHGO\ XQDQVZHUHG &RXUWV QHHG QRW DQVZHU ZKHWKHU WKHUH LV D
FRQVWLWXWLRQDOYLRODWLRQEHFDXVHWKHODZLVXQFOHDUDQGWKHODZLVXQFOHDU
EHFDXVHWKHYLRODWLRQFRQWLQXHVWRJRXQDGGUHVVHG$QGVRLWJRHV%XW
WKHUHVXOWVDUHPRUHSHUQLFLRXV3URIHVVRU-DPHV3IDQGHUZDUQVWKDWWKH
GRFWULQHPD\DOVRUHVXOWLQD“UDFHWRWKHERWWRPLQZKLFKFRXUWVYDOLGDWH
FRQVWLWXWLRQDOO\ GXELRXV RIILFLDO DFWLRQ” 7KXV WKH DSSDUHQWO\ QHXWUDO
DEGLFDWLRQ RI GHFLVLRQPDNLQJ FDQ WDNH D QHJDWLYH WROO RQ JRYHUQPHQW
PLVFRQGXFWYLFWLPV
E1R&RQVLGHUDWLRQRI6XEMHFWLYLW\RU,QWHQW
,Q+DUORZY)LW]JHUDOGWKH&RXUWHOLPLQDWHGWKHVXEMHFWLYHLQTXLU\
ZKLFK LW KDG HQGRUVHG LQ 3LHUVRQ IURP DVVHVVLQJ ZKHWKHU TXDOLILHG
LPPXQLW\SURWHFWVDJRYHUQPHQWRIILFLDOIURPOLDELOLW\,QVRGRLQJWKH
&RXUW HVVHQWLDOO\ UHPRYHG WKH “JRRG IDLWK” FRQFHUQ IURP TXDOLILHG
LPPXQLW\3UHYLRXVO\WKH&RXUWKDGIUDPHGWKHJRRGIDLWKGHIHQVHDVRQH
SUHGLFDWHGRQREMHFWLYHUHDVRQDEOHQHVVDQGVXEMHFWLYHPDOLFHEDVHV
%XW QRZ DOOHJDWLRQV RI PDOLFH FDQQRW VXSSRUW FRQVWLWXWLRQDO WRUW
OLWLJDWLRQ7KH&RXUWVWDWHGWKDWWKH“VSHFLDOFRVWV”LWDVVRFLDWHGZLWKWKH
VXEMHFWLYHLQWHQWVWDQGDUG—LQSDUWLFXODU“EURDGUDQJLQJGLVFRYHU\”LQWR
HPRWLRQVDQGLQWHUQDOPRWLYDWLRQV—ZRXOGPDNHUHVROXWLRQDWVXPPDU\
MXGJPHQWGLIILFXOW

LQMXQFWLYHUHOLHI6HH3HDUVRQ86DWFI-RKQ&-HIIULHV-U5HYHUVLQJWKH2UGHURI
%DWWOH LQ&RQVWLWXWLRQDO7RUWV  683&75(9  –  FULWLFL]LQJ3HDUVRQ’s 
“alternative remedies” as unlikely to obtain constitutional decisions).
  3IDQGHUVXSUDQRWHDW
  86RYHUUXOHGLQSDUWE\+DUORZY)LW]JHUDOG86
  6HHLGDW–
  6HH:RRGY6WULFNODQG86  KROGLQJ WKDWTXDOLILHG LPPXQLW\
does not protect a school board member “from liability for damages under LIKHNQHZRU
UHDVRQDEO\VKRXOGKDYHNQRZQWKDWWKHDFWLRQKHWRRNZLWKLQKLVVSKHUHRIRIILFLDOUHVSRQVLELOLW\
ZRXOGYLRODWHWKHFRQVWLWXWLRQDOULJKWVRIWKHVWXGHQWDIIHFWHG” or if he acted with malicious intent 
WRLQMXUHWKHVWXGHQWRUGHSULYHWKHVWXGHQWRIKLVRUKHUFRQVWLWXWLRQDOULJKWVRYHUUXOHGE\+DUORZ
 86  6FKHXHU Y 5KRGHV  86  –  KROGLQJ WKDW LW LV WKH
reasonableness of officials’ “belief formed at the time and in light of all the circumstances, 
FRXSOHGZLWKJRRGIDLWKEHOLHIWKDWDIIRUGVDEDVLVIRUTXDOLILHGLPPXQLW\RIH[HFXWLYHRIILFHUV
for acts performed in the course of official conduct”)RYHUUXOHGE\+DUORZ86
  4XDOLILHGLPPXQLW\GRHVQRWHOLPLQDWHKRZHYHUWKHVXEMHFWLYHLQTXLU\ZKHUHLQWHQWLV
UHOHYDQWWRDOHJDOFODLPVXFKDVLQD)LUVW$PHQGPHQWYLHZSRLQWGLVFULPLQDWLRQDFWLRQ6HHHJ
Monteiro v. City of Elizabeth, 436 F.3d 397, 404 (3d Cir. 2006) (“In cases in which a 
FRQVWLWXWLRQDO YLRODWLRQ GHSHQGV RQ HYLGHQFH RI D VSHFific intent, ‘it can never be objectively 
reasonable for a government official to act with the intent that is prohibited by law.’” (quoting 
/RFXUWRY6DILU)GG&LU
  +DUORZ86DW–ILQGLQJWKDWWKHGLVFRYHU\DQGGHSRVLWLRQVRIJRYHUQPHQW
workers would prove “peculiarly disruptive of effective government”).

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,Q MHWWLVRQLQJ D VWDWHRIPLQG LQTXLU\ WKH &RXUW SULRULWL]HG GRFNHW
VDWXUDWLRQDQGLQWUXVLYHGLVFRYHU\FRQFHUQVRYHULQWHQWLRQDOJRYHUQPHQW
DEXVHV RI FLYLO ULJKWV $V ORQJ DV VRPH REMHFWLYH EDVLV IRU WKH
JRYHUQPHQW FRQGXFW FDQ EH SURIIHUHG D SROLFH RIILFHU’V XQGHUO\LQJ
PRWLYDWLRQ WR DFW XQODZIXOO\ LV RI QR FRQVHTXHQFH 7KRXJK WKH
VXEMHFWLYH SURQJPLJKW SHUPLW VRPH GXELRXV FDVHV WR VOLS SDVW DW WKH
PRWLRQWRGLVPLVVVWDJHLQPDQ\LQVWDQFHVPDWHULDOIDFWGLVSXWHVFRXOG
VWLOOEHUHVROYHGDWVXPPDU\MXGJPHQWDOEHLWDIWHUSRWHQWLDOO\H[WHQVLYH
GLVFRYHU\/LWLJDQWVDOVRPD\SROLFHWKHPVHOYHVHOHFWLQJQRWWREULQJ
FODLPVWKDWWKH\WKLQNGLIILFXOWRUFRVWO\WRSURYH%XWLQDOOHYHQWVWKH
&RXUW KDV SULRULWL]HG JRYHUQPHQW LQFRQYHQLHQFH RYHU SRWHQWLDOO\
LQWHQWLRQDOZURQJGRLQJ
F7KH“&OHDUO\(VWDEOLVKHG/DZ”7HVW
,Q GHILQLQJ TXDOLILHG LPPXQLW\ LQ REMHFWLYH WHUPV WKH &RXUW
GHYHORSHG D UHDVRQDEOHQHVV WHVW WKDW JLYHV RIILFHUV JUHDW OHHZD\
0RUHRYHUZLWKWKHFRQVWLWXWLRQDOPHULWVUXOLQJLQGLVIDYRUGHWHUPLQLQJ
ZKHWKHUWKHODZUHJDUGLQJWKHULJKWDWLVVXHLVFOHDUO\HVWDEOLVKHGEHFRPHV
WKHPRVWLPSRUWDQWTXHVWLRQLQOLWLJDWLRQ
0RVWRIILFHUV“DUHVKLHOGHGIURPOLDELOLW\IRUFLYLOGDPDJHVLQVRIDUDV
WKHLU FRQGXFW GRHV QRW YLRODWH FOHDUO\ HVWDEOLVKHG VWDWXWRU\ RU

  6HH0LFKDHO:HOOV&RQVWLWXWLRQDO7RUWV&RPPRQ/DZ7RUWVDQG'XH3URFHVVRI/DZ
&+,.(17/5(9617, 653 n.200 (1997) (“A plaintiff’VVKRZLQJWKDWWKHGHIHQGDQWKDVDEXVHG
KLVSRZHURXJKWWREHHQRXJKWRRYHUFRPH>FRQFHUQVRYHUH[SDQGHGOLWLJDWLRQDQGGLVFRYHU\@$W
DQ\ UDWHRXWVLGH WKH LPPXQLW\FRQWH[W WKH&RXUWKDVQRW UHPDLQHG IDLWKIXO WR WKHSULQFLSOHRI
favoring objective inquiries.”).
  7KHVH VDPH FRQFHUQV DULVH LQ WKH )RXUWK $PHQGPHQW FRQWH[W ZKHWKHU LW HQWDLOV
H[FHVVLYHIRUFHFODLPVRUVXSSUHVVLRQRIHYLGHQFHLUUHVSHFWLYHRITXDOLILHGLPPXQLW\6HH:KUHQ
v. United States, 517 U.S. 806, 813 (1996) (rejecting “any argument that the constitutLRQDO
UHDVRQDEOHQHVV RI WUDIILF VWRSV GHSHQGV RQ WKH DFWXDO PRWLYDWLRQV RI WKH LQGLYLGXDO RIILFHUV
involved”) *UDKDP Y &RQQRU  86    (“As in other Fourth Amendment 
FRQWH[WVKRZHYHUWKH‘UHDVRQDEOHQHVV’LQTXLU\LQDQH[FHVVLYHIRUFHFDVHLVDQREMHFWLYHRQHWKH
question is whether the officers’ actions are ‘objectively reasonable’ in light of the facts and 
circumstances confronting them, without regard to their underlying intent or motivation.”)
RYHUUXOHGLQSDUWE\6DXFLHUY.DW]86PRGLILHGE\3HDUVRQY&DOODKDQ
86
  ,WDOVRPD\EHWKDWUHFHQWDPHQGPHQWVWRJHQHUDOSURYLVLRQVJRYHUQLQJGLVFRYHU\ZKLFK
LQFRUSRUDWHFRQFHUQVRISURSRUWLRQDOLW\LQGHILQLQJWKHVFRSHRIGLVFRYHU\LQFOXGLQJQHHGVRIWKH
FDVHLPSRUWDQFHRILVVXHVDWVWDNHDPRXQWLQFRQWURYHUV\UHODWLYHDFFHVVWRLQIRUPDWLRQVRXJKW
parties’ resources, importance of discovery to resolution, and costs and benefits) will reduce wide
UDQJLQJGLVFRYHU\DQGEXUGHQVRPHFRVWVLQWKHVHFDVHV6HH)('5&,93E)('5&,9
3DGYLVRU\Fommittee’s QRWHWRDPHQGPHQW7KHDPHQGPHQWVDOVRFRQWHPSODWHLQFUHDVHG
MXGLFLDOPDQDJHPHQWRIWKHGLVFRYHU\SURFHVVZKLFKPD\DOOD\FRQFHUQVRYHUXQQHFHVVDULO\EURDG
GLVFRYHU\UHTXHVWVLIMXGJHVDVVXPHDGLVFRYHU\UHJXODWLQJIXQFWLRQIURPWKHRXWVHWRIOLWLJDWLRQ
6HH)('5&,93$GYLVRU\Fommittee’s QRWHWRDPHQGPHQW

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FRQVWLWXWLRQDOULJKWVRIZKLFKDUHDVRQDEOHSHUVRQZRXOGKDYHNQRZQ”
,I WKH ODZ DURXQG WKH ULJKW DW LVVXH LV QRW FOHDUO\ HVWDEOLVKHG WKHQ D
UHDVRQDEOHRIILFHUFDQQRWEHH[SHFWHGWRKDYHNQRZQWKHFRQGXFWZRXOG
YLRODWHWKH&RQVWLWXWLRQ
+RZHYHUWKH&RXUWKDVGHILQHG“FOHDUO\HVWDEOLVKHG”VRDVWRUHTXLUH
WKDWFDVHODZLQYROYHDQDOPRVWH[DFWVDPHVHWRIIDFWVDQGWKDWWKHFDVH
FRPH IURP WKH 6XSUHPH &RXUW RU D FLUFXLW FRXUW RI WKH VDPH
MXULVGLFWLRQ 7KH FOHDUO\ HVWDEOLVKHG ODZ WHVW’V ULJLG VSHFLILFLW\
UHTXLUHPHQWKDVSURYHQGLIILFXOWIRUSODLQWLIIVWRVXUPRXQW7KH&RXUWKDV
DGPRQLVKHG FRXUWV QRW WR ORRN WR JHQHUDOLWLHV RI ODZ EXW RQO\ WR
SUHFHGHQWVPLUURULQJWKHFRPSODLQW’VVHWRIIDFWV
7KH&RXUWKDVMXVWLILHGWKLVOHYHORIVSHFLILFLW\RQWKHJURXQGVRIIDLU
QRWLFH7KH&RXUW UHFHQWO\ UHLWHUDWHG“$QRIILFHU ‘FDQQRWEHVDLG WR
KDYHYLRODWHGDFOHDUO\HVWDEOLVKHGULJKWXQOHVVWKHULJKW’VFRQWRXUVZHUH
VXIILFLHQWO\GHILQLWHWKDWDQ\UHDVRQDEOHRIILFLDOLQ>KLV@VKRHVZRXOGKDYH
XQGHUVWRRG WKDW KH ZDV YLRODWLQJ LW’ PHDQLQJ WKDW ‘H[LVWLQJ
SUHFHGHQWSODFHG WKH VWDWXWRU\ RU FRQVWLWXWLRQDO TXHVWLRQ EH\RQG
GHEDWH’”<HWWKHOHYHORIGHILQLWHQHVVUHTXLUHVDSUHFHGHQWWKDWFRXOG

  +DUORZ86DW
  Other than Supreme Court precedent, it is not altogether certain what law is “clearly 
established.” 6HH%OXPVXSUDQRWH, at 955 (noting that “there is lingering uncertDLQW\DERXW
where one looks to decide whether the law was clearly established”). Addressing various circuit 
court decisions, the Supreme Court repeatedly assumes that “a controlling circuit precedent could 
FRQVWLWXWHFOHDUO\HVWDEOLVKHGIHGHUDOODZLQ>SDUticular] circumstances.” &LW\RI6DQ)UDQFLVFRY
6KHHKDQ6&WTXRWLQJ&DUUROOY&DUPDQ6&W
VHHDOVR:LOVRQY/D\QH86QRWLQJWKHabsence of “cases of controlling 
DXWKRULW\LQ[plaintiffs’] jurisdiction at the time of the incident>RU@DFRQVHQVXVRIFDVHVRI
persuasive authority” in upholding qualified immunity). Most circuits also consider cases from 
RXWVLGHWKHLUMXULVGLFWLRQWRDVVHVVZKDWLVFOHDUO\HVWDEOLVKHGODZLQWKHHYHQWWKHUHLVQRDSSRVLWH
FDVHIURPWKHLURZQFLUFXLW6HH6FUHZVY8QLWHG6WDWHV86–FLWLQJPDQ\
6XSUHPH&RXUWGHFLVLRQVRQWKHLVVXHRITXDOLILHGLPPXQLW\%OXPVXSUDQRWHDW
  0XOOHQL[Y/XQD6&W(“The general principle that deadly force 
UHTXLUHVDVXIILFLHQWWKUHDWKDUGO\VHWWOHVWKLVmatter.”);$VKFURIWYDO.LGG86
 (“We have repeatedly WROG FRXUWV—DQG WKH 1LQWK &LUFXLW LQ SDUWLFXODU—QRW WR GHILQH
FOHDUO\HVWablished law at a high level of generality.”FLWDWLRQRPLWWHG6DXFLHU86DW–
UHMHFWLQJWKHULJKWDJDLQVWH[FHVVLYHIRUFHLQ*UDKDPDVWRRJHQHUDOL]HGPRGLILHGE\3HDUVRQ
Y&DOODKDQ867KH&RXUWKDVEHHQVLPLODUO\QDUURZPLQGHGLQWKHILUVWSURQJ
DQDO\VLVDGGUHVVLQJZKHWKHUWKHUHLVDFRQVWLWXWLRQDOYLRODWLRQ6HH6FRWWY+DUULV86
383 (2007) (rejecting a proposed “easyWRapply legal test in the Fourth Amendment context” 
EHFDXVHHDFKFDVHUHTXLUHV WKHCourt to “still slosh [its] way through the factbound morass of 
‘reasonableness’”).
  %URVVHDXY+DXJHQ86(2004) (“Because the focus is on whether the 
RIILFHU KDG IDLU QRWLFH WKDW KHU FRQGXFW ZDV XQODZIXO UHDVRQDEOHQHVV LV MXGJHG DJDLQVW WKH
backdrop of the law at the time of the conduct.”).
  6KHHKDQ  6 &W DW  DOWHUDWLRQ LQ RULJLQDO FLWDWLRQ RPLWWHG ILUVW TXRWLQJ
3OXPKRIIY5LFNDUG6&WWKHQTXRWLQJDO.LGG86DWVHH
DOVR:KLWHv. Pauly, 137 S. Ct. 548, 552 (“7KLVLVQRWDFDVHZKHUHLWLVREYLRXVWKDWWKHUHZDVD

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OHDYHQR URRPIRUGD\OLJKWZLWK WKH OLWLJDWHGPDWWHU8QGHU WKHFDOORI
“IDLUQRWLFH”WKH&RXUWKDVWKXVIRUHFORVHGDSODLQWLII’VUHOLDQFHRQDQ\
UXOH RI ODZ WKDW PLJKW UHTXLUH DQ LRWD RI H[WUDSRODWLRQ RU RQ DQ\
QRQFRQVWLWXWLRQDOVRXUFH
&LW\RI 6DQ)UDQFLVFRY 6KHHKDQ D FDVH IURP WKH&RXUW’V
WHUPLOOXVWUDWHVZHOOWKHP\RSLDRIWKHFOHDUO\HVWDEOLVKHGODZWHVW7ZR
SROLFHRIILFHUVUHHQWHUHGWKHURRPRI7HUHVD6KHHKDQDZRPDQVXIIHULQJ
IURPVFKL]RDIIHFWLYHGLVRUGHUDIWHUVKHKDGWKUHDWHQHGWKHJURXSKRPH
VXSHUYLVRUDQGDOVREUDQGLVKHGDNQLIHWKUHDWHQLQJWRNLOOWKHRIILFHUVRQ
WKHLUILUVWHQWU\2QWKHLUVHFRQGHQWU\WKHRIILFHUVSHSSHUVSUD\HGDQG
VKRW6KHHKDQPXOWLSOHWLPHV6KHHKDQVXUYLYHGDQGXOWLPDWHO\VXHGWKH
FLW\DQGFRXQW\RI6DQ)UDQFLVFRDQGWKHWZRSROLFHRIILFHUVIRUXQODZIXO
HQWU\DQGH[FHVVLYHIRUFHXQGHUWKH)RXUWK$PHQGPHQWDQG
7KH86&RXUWRI$SSHDOVIRUWKH1LQWK&LUFXLWKHOGWKDWWKHRIILFHUV
ZHUHQRWHQWLWOHGWRTXDOLILHGLPPXQLW\EHFDXVHDMXU\FRXOGKDYHIRXQG
D)RXUWK$PHQGPHQWYLRODWLRQDQGWKDWFDVHODZ“ZRXOGKDYHSODFHGDQ\
UHDVRQDEOHFRPSHWHQWRIILFHURQQRWLFHWKDWLWLVXQUHDVRQDEOHWRIRUFLEO\
HQWHU WKHKRPHRI DQ DUPHGPHQWDOO\ LOO VXEMHFWZKRKDGEHHQDFWLQJ
LUUDWLRQDOO\DQGKDGWKUHDWHQHGDQ\RQHZKRHQWHUHGZKHQWKHUHZDVQR
REMHFWLYH QHHG IRU LPPHGLDWH HQWU\” 7KH FRXUW UHOLHG LQ SDUW RQ
*UDKDPY&RQQRU6XSUHPH&RXUWSUHFHGHQW UHTXLULQJDEDODQFLQJRI
LQWHUHVWV LQ DVVHVVLQJ WKH UHDVRQDEOHQHVV RI WKH SROLFH’V VHDUFK DQG
VHL]XUH7KH1LQWK&LUFXLWDOVRUHOLHGRQLWVRZQFDVHVRQHRIZKLFK
KHOG WKDW IRUFH ZDV H[FHVVLYH ZKHQ SROLFH FRXOG UHWUHDW DYRLG
FRQIURQWDWLRQ DQG DZDLW D QHJRWLDWLRQ WHDP $QRWKHU 1LQWK &LUFXLW

YLRODWLRQ RI FOHDUO\ HVWDEOLVKHG ODZ XQGHU*DUQHU DQG*UDKDP”); DO.LGG 86 DW 
(requiring law’s clarity such that “every ‘reasonable official would have understood’” (TXRWLQJ
$QGHUVRQY&UHLJKWRQ860DOOH\Y%LJJV86
(qualified immunity protects “all but the plainly incompetent or those who knowingly violate the 
law”). The level of specificity provides “goYHUQPHQWRIILFLDOVEUHDWKLQJURRPWRPDNHUHDVRQDEOH
but mistaken judgments.” DO.LGG86DW
  6&W
  ,GDW–
  ,GDW
  ,G 6KHHKDQ DOVR VXHG6DQ)UDQFLVFR XQGHU WKH$PHULFDQVZLWK'LVDELOLWLHV$FW IRU
IDLOLQJWRDFFRPPRGDWHKHUGLVDELOLW\LQLWVXVHRIIRUFH,G
  6KHHKDQY&LW\RI6DQ)UDQFLVFR)GWK&LUrev’d in part, 
FHUWGLVPLVVHGLQSDUWVXEQRP6&W
  ,GDWDSSO\LQJ*UDKDPY&RQQRU86and concluding: “If 
WKHUHZDVQRSUHVVLQJQHHGWRUXVKLQDQGHYHU\UHDVRQWRH[SHFWWKDWGRLQJVRZRXOGUHVXOWLQ
6KHHKDQ’VGHDWKRUVHULRXVLQMXU\WKHQDQ\UHDVRQDEOHRIILFHUZRXOGKDYHNQRZQWKDWWKLVXVHRI
IRUFHZDVH[FHVVLYH”).
  ,GFLWLQJ'HRUOHY5XWKHUIRUG)G–WK&LU7KH1LQWK
&LUFXLWDOVRUHOLHGRQ'HRUOHfor the proposition that “if ‘it is or should be apparent to the officers 
WKDWWKHLQGLYLGXDOLQYROYHGLVHPRWLRQDOO\GLVWXUEHGWKDWLVDIDFWRUWKDWPXVWEHFRQVLGHUHGLQ

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RSLQLRQKHOGWKDW“LWZDVXQUHDVRQDEOHIRUWKHRIILFHUVWRVWRUPWKHKRXVH
RIDPDQZKRPWKH\NQHZWREHDPHQWDOO\LOOHOGHUO\KDOIEOLQGUHFOXVH
ZKRKDGWKUHDWHQHGWRVKRRWDQ\ERG\ZKRHQWHUHG”)LQDOO\WKHFRXUW
QRWHG WKDW EHFDXVH WKH IDFWVZHUH GLVSXWHG DV WRZKHWKHU WKH RIILFHUV’
HQWU\ZDVQHFHVVDU\RU6KHHKDQFRXOGHVFDSHVXPPDU\ MXGJPHQWZDV
LQDSSURSULDWH
7KH 6XSUHPH &RXUW UHYHUVHG 7KH &RXUW WRRN D K\SHUIDFWXDO
DSSURDFKWRGLVWLQJXLVKLQJWKHFDVHVRQZKLFKWKH1LQWK&LUFXLWUHOLHG2I
*UDKDPDQGRQHRIWKH1LQWK&LUFXLWFDVHVWKH&RXUWVWUHVVHGWKH\GLG
QRW LQYROYH DUPHG LQGLYLGXDOV UHQGHULQJ WKHP XQKHOSIXO DQG
XQUHOLDEOH,QDGGLWLRQWKH&RXUWFKDUDFWHUL]HG*UDKDP’VSURVFULSWLRQ
RI H[FHVVLYH IRUFH DV “IDU WRR JHQHUDO D SURSRVLWLRQ WR FRQWURO WKLV
FDVH”$VIRUWKHWKLUGFDVHWKH&RXUWFRQWHQGHGLWZDVDSRRUILW—D
OLPLWHGKROGLQJ—DQGWKDWSROLFHFDQQRWEHKHOGOLDEOHRYHU“EDGWDFWLFV”
RUEHMXGJHGZLWK“WKHYLVLRQRIKLQGVLJKW”
+RZHYHUHYHQLIWKH&RXUWDFFHSWHGWKH1LQWK&LUFXLW’VUHDGLQJRIWKH
ODZWKH&RXUWVWUHVVHG“QRSUHFHGHQWFOHDUO\HVWDEOLVKHGWKDWWKHUHZDV
not ‘an objective need for immediate entry’ here”7KH&RXUWLQVLVWHG
WKDWZLWKRXWFDVHVVSHFLILFDOO\GHWDLOLQJWKDWRIILFHUVFRXOGQRWUHHQWHUD
URRPWRSUHYHQWDSHUVRQIURPIOHHLQJRUREWDLQLQJPRUHZHDSRQV WKH
RIILFHUV ODFNHG “IDLU QRWLFH” DQG ZHUH WKHUHIRUH HQWLWOHG WR TXDOLILHG
LPPXQLW\
%XW DV WKH 1LQWK &LUFXLW’V RSLQLRQ UHDG YLHZLQJ WKH IDFWV PRVW
IDYRUDEO\ IRU 6KHHKDQ 6KHHKDQ GLG QRW SRVH HLWKHU D IOLJKW ULVN RU D
GDQJHUWRRWKHUVZKLOHLQVLGHKHUURRP7KXVUHTXLULQJVXFKSUHFHGHQW

GHWHUPLQLQJXQGHU*UDKDP the reasonableness of the force employed.’” ,GDW TXRWLQJ
'HRUOH )G DW  7KH FRXUW DFNQRZOHGJHG WKDW LQ FRQWUDVW WR6KHHKDQ'HRUOHZDV
XQDUPHGEXWIRXQGWKDWKHUFRQWDLQPHQWPDGHWKHFDVHDSSRVLWH,GDWQ
  ,GDWTXRWLQJ$OH[DQGHUY&LW\RI6DQ)UDQFLVFR)GWK&LU
7KH$OH[DQGHUcourt characterized the officers’ entry as “a classic Fourth Amendment 
YLRODWLRQXQGHU*UDKDP” ,GTXRWLQJ$OH[DQGHU)GDW
  ,GDW
  6KHHKDQ6&WDW
  ,GDW(“[*UDKDP@GLGQRWLQYROYHDGDQJHURXVREYLRXVO\XQVWDEOHSHUVRQPDNLQJ
WKUHDWVPXFKOHVVZDVWKHUHDZHDSRQLQYROYHG7KHUHLVDZRUOGRIGLIIHUHQFHEHWZHHQQHHGOHVVO\
ZLWKKROGLQJ VXJDU IURP DQ LQQRFHQW SHUVRQ ZKR LV VXIIHULQJ IURP DQ LQVXOLQ UHDFWLRQ DQG
UHVSRQGLQJWRWKHSHULORXVVLWXDWLRQ>WKHRIILFHUV@FRQIURQWHG*UDKDPis a nonstarter.” (citationV
RPLWWHGLG(“[T]he differences between >'HRUOH@DQGWKHFDVHEHIRUHXVOHDSIURPWKHSDJH
8QOLNH'HRUOH6KHHKDQZDVGDQJHURXVUHFDOFLWUDQWODZEUHDNLQJDQGRXWRIVLJKW”
  ,GDW
  ,GDW–TXRWLQJ%LOOLQJWRQY6PLWK)GWK&LU
  ,GDW
  ,G
  6HH6KHHKDQ Y &LW\ RI 6DQ )UDQFLVFR  )G    WK &LU 
VWDWLQJWKDWRIILFHUVZHUHLQIRUPHGWKHEXLOGLQJKDGEHHQFOHDUHGRIRWKHUUHVLGHQWVDQGWKDWWKH

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
ZDV JUDWXLWRXV DQG UHTXLUHG D OHYHO RI VLPLODULW\ DQG VSHFLILFLW\ WKDW
ZRXOG KDYH OLNHO\ SURYHG LPSRVVLEOH WR REWDLQ RU ZRXOG KDYH EHHQ
DUELWUDULO\DYDLODEOHEDVHGPHUHO\XSRQWKHFKDQFHRIVLPLODUSUHFHGLQJ
HYHQWV
7KHUHPD\EHOHJLWLPDWHFRQFHUQVWKDWKROGLQJJRYHUQPHQWZRUNHUV
DFFRXQWDEOHEDVHGRQSODWLWXGHVRIODZGRHVQRWSURYLGHWKHPDFOHDUDQG
IDLU XQGHUVWDQGLQJ RI ZKDW LV SURKLELWHG DQG FRXOG OHDG WR XQGHU
HQIRUFHPHQW RU OHVV WKDQ WKH YLJRURXV H[HUFLVH RI GXWLHV %XW WKH
QDUURZ GHILQLWLRQ RI ZKDW LV FOHDUO\ HVWDEOLVKHG ODZ XQGHUHVWLPDWHV
JRYHUQPHQWZRUNHUV’XQGHUVWDQGLQJRIUXOHVRYHUZHLJKWV WKHFRVWV WR
RIILFHUVDQGVRFLHW\DQGXQGHUYDOXHVWKHFLWL]HQ’VULJKWWRDMXU\WULDO
G&KDQJLQJ)DFW4XHVWLRQV,QWR/DZ4XHVWLRQV
7KH6XSUHPH&RXUW’VUHVLVWDQFHWROLWLJDWLRQLVHYLGHQWQRWRQO\
LQWKHFRQWRXUVRIWKHTXDOLILHGLPPXQLW\GRFWULQHEXWDOVRLQWKH&RXUW’V
LQWHUSUHWDWLRQDQGDSSOLFDWLRQRIWKHGRFWULQH$VFULELQJPRWLYDWLRQVWR
LQVXEVWDQWLDOODZVXLWDYRLGDQFHFRPPHQWDWRUVKDYHREVHUYHGWKDWFRXUWV
RIWHQ WUDQVIRUP IDFWXDO LQTXLULHV LQWR OHJDO RQHV WKXV GLVSHQVLQJZLWK
OLWLJDWLRQ DW WKH SOHDGLQJV RU VXPPDU\ MXGJPHQW VWDJH ,Q VR GRLQJ
FRXUWVGRQRWIRUPDOO\EUHDNIURPWKHVXPPDU\MXGJPHQWVWDQGDUGIRU
H[DPSOHEXWLQVWHDGWHQGWRPDNHGHWHUPLQDWLRQVWKDWIDYRUWKHPRYDQW
JRYHUQPHQWDFWRU&RXUWVPD\DFFRPSOLVKWKLVLQRQHRIWZRZD\VRIWHQ
LQ FRQFHUWZLWKRQHDQRWKHU)LUVW FRXUWVPD\ IUDPH WKHTXHVWLRQDV D
SXUHO\OHJDO LQTXLU\HYHQLIIDFWVDUHLQHYLWDEO\SDUWRIWKHDQDO\VLV
6HFRQGFRXUWVPD\HOLGHLVVXHVRIPDWHULDOIDFWRULJQRUHYLHZLQJIDFWV
LQWKHSODLQWLII’VIDYRUDVUHTXLUHGRQDGHIHQGDQW’VPRWLRQWRGLVPLVVRU
IRU VXPPDU\ MXGJPHQW &RXUWV DOVR PD\ UHDFK GLVSRVLWLYH IDFWXDO
GHFLVLRQVVXFKDVZKHWKHUDSROLFHRIILFHU’VXVHRIIRUFHZDVUHDVRQDEOH

only way out of Sheehan’s room other than the main door was a secondVWRU\ZLQGRZUHTXLULQJ
DODGGHUWRH[LW
  6HH-HIIULHVVXSUDQRWH, at 244 (“It LVRQO\EHFDXVHFRQVWLWXWLRQDOODZLVIXOORIRSHQ
ended criteria of illegality that unintended deterrence of social desirable conduct looms so large.”).
  6HH&KHQ VXSUDQRWH  DW   -HIIULHV VXSUD QRWH  DW 7KHUH LV QRW
KRZHYHUHYLGHQFHRIWKHIUHTXHQF\ZLWKZKLFKFRXUWVVRLQWHUSUHWIDFWXDOTXHVWLRQVDVOHJDORQHV
  &KHQVXSUDQRWH, at 233 (“[T]he Court ignores the critical role that facts play in 
articulating legal principles in constitutional adjudication.”
  6HH 6FRWW Y +DUULV  86    6WHYHQV - GLVVHQWLQJ FULWLFL]LQJ
PDMRULW\IRUWUHDWLQJTXHVWLRQRIZKHWKHUGHDGO\IRUFHZDVQHFHVVDU\DVDOHJDOUDWKHUWKDQDIDFWXDO
one and thus “usurp[ing] the jury’s factfinding function”);%OXPVXSUDQRWHDW–&KHQ
VXSUDQRWHDW-HIIULHVVXSUDQRWHDW–VXJJHVWLQJTXDOLILHGLPPXQLW\VSXUV
FRXUWVWRUHVROYHFDVHVZLWKRXWGLVFRYHU\DQGPD\OHDGWRFRQIOLFWVZLWK)HGHUDO5XOHVRI&LYLO
3URFHGXUHDQGDQGWKH6HYHQWK$PHQGPHQW

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GXH WR WKHLU RZQ ELDVHV $W EHVW WKH LVVXH VKRXOG EH VHHQ DV RQH
HQWDLOLQJDSSOLFDWLRQRIODZWRIDFWDQGQRWWKHH[FOXVLYHSURYLQFHRIWKH
MXGJH%XWLQVWHDGTXDOLILHGLPPXQLW\EHFRPHVDGRFWULQHIRUPHGRQ
WKHEDVLVRIDFRXUW’V“SXEOLFSROLF\”GHWHUPLQDWLRQV
,Q6KHHKDQIRUH[DPSOHWKH&RXUWDFFHSWHGWKHRIILFHU’VYHUVLRQRI
IDFWV WKDW HVFDSH ZDV D UHDVRQDEOH FRQFHUQ MXVWLI\LQJ WKH UHHQWU\ RI
6KHHKDQ’V URRP 7KH &RXUW DSSHDUHG WR GUDZ LQIHUHQFHV LQ WKH
RIILFHU’V IDYRU UDWKHU WKDQ IRU6KHHKDQ WKHQRQPRYDQW1RWLQJ WKDW D
ODGGHUZRXOG OLNHO\ KDYH EHHQ QHFHVVDU\ WR HVFDSH WKURXJK6KHHKDQ’V
VHFRQGVWRU\ZLQGRZWKH&RXUWDFNQRZOHGJHGWKDWWKHRIILFHUVKDGQRW
“DVNHG>WKHVRFLDOZRUNHUVXSHUYLVRU@DERXWDILUHHVFDSHEXWLIWKH\KDG
LW VHHPV KH ‘SUREDEO\’ ZRXOG KDYH VDLG WKHUHZDV RQH” 7KH1LQWK
&LUFXLWRQWKHRWKHUKDQGWUHDWHGFRQFHUQRYHUHVFDSHDVDGLVSXWHGLVVXH
QRWLQJ WKH LQDFFHVVLEOH VHFRQG VWRU\ ZLQGRZ DQG 6KHHKDQ’V ODFN RI
GHPRQVWUDWHGLQWHUHVWLQOHDYLQJKHUURRP7KHXVXUSDWLRQRIWKHMXU\
UROH KHUH UHIOHFWV D SROLF\ SUHIHUHQFH IRU JHQHUDO LPPXQLW\ DQG D
GHSDUWXUHIURPEDVLFVXPPDU\MXGJPHQWUXOHVUHTXLULQJWKDWDFRXUWYLHZ
WKHHYLGHQFHLQWKHOLJKWPRVWIDYRUDEOHWRWKHQRQPRYLQJSDUW\
H$GGLWLRQDO,PEDODQFHV)DYRULQJ,QGLYLGXDO2IILFHUV
2IILFHUVIDFLQJFRQVWLWXWLRQDOWRUWODZVXLWVDOVRKDYHDQDGYDQWDJHLQ
WKDW WKH\ PD\ DSSHDO GHQLDOV RI TXDOLILHG LPPXQLW\ PRWLRQV
2UGLQDULO\DGHQLDORIDPRWLRQWRGLVPLVVRUIRUVXPPDU\MXGJPHQWLV
QRWDILQDOGHFLVLRQDQGLVWKHUHIRUHQRWLPPHGLDWHO\DSSHDODEOH%XW
EHFDXVH TXDOLILHG LPPXQLW\ LV QRW PHUHO\ D GHIHQVH WR OLDELOLW\ EXW
DPRXQWV WR LPPXQLW\ IURPVXLW DGHQLDORITXDOLILHG LPPXQLW\FRPHV
ZLWKLQ WKH FROODWHUDO RUGHU GRFWULQH 7KH &RXUW MXVWLILHV WKH XQLTXH

  6HH'DQ0.DKDQHWDO:KRVH(\HV$UH<RX*RLQJWR%HOLHYH"6FRWWY+DUULVDQG
WKH3HULOVRI&RJQLWLYH,OOLEHUDOLVP+$59/5(9–GLVFXVVLQJKRZ
SROLFH–citizen encounters elicit different responses from “members of grRXSV ZKR VKDUH D
distinctive understanding of social reality that informs their view of the facts”)VHHDOVR$QGUHZ
63ROOLV7KH'HDWKRI,QIHUHQFH%&/5(9noting the “inherent danger in 
DOORZLQJDFDVHWRIDOOSUH\WRDVLQJOHjudge’s heuristics rather than a diverse jury’s”).
  &KHQVXSUDQRWHDWVHHDOVR-HIIULHVVXSUDQRWHDW
  &KHQVXSUDQRWHDW
  &LW\RI6DQ)UDQFLVFRY6KHHKDQ6&W
  ,GDW
  6KHHKDQY&LW\RI6DQ)UDQFLVFR)GQ(9th Cir. 2014, [rev’d 
LQSDUWFHUWGLVPLVVHGLQSDUW6&W@
  ,G at 1218 n.1 (“[F]or purposes of evaluating the defendants’ motion for summary 
MXGJPHQWZHYLHZWKHHYLGHQFHin the light most favorable to Sheehan, the nonmoving party.”)
VHHGLVFXVVLRQLQIUD6XEVHFWLRQ,,'
  3OXPKRIIY5LFNDUG6&W
  ,GDW
  ,GDW

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WUHDWPHQW RQ WZR JURXQGV )LUVW WKH &RXUW FKDUDFWHUL]HV WKH TXDOLILHG
LPPXQLW\GHWHUPLQDWLRQDVVHSDUDWHIURPWKHPHULWV7KLVUDWLRQDOHLV
GXELRXV EHFDXVH GHFLGLQJ ZKHWKHU DQ DFWLRQ LV XQFRQVWLWXWLRQDO DQG
ZKHWKHU WKHRIILFHUVKRXOGKDYHNQRZQWKDW WKHDFWZDVSURKLELWHGDUH
LQHYLWDEO\ IDFWODGHQ GHWHUPLQDWLRQV 6HFRQG WKH &RXUW MXVWLILHV DQ
DSSHOODWH ULJKW KHUH EDVHG RQ LWV TXDOLILHG LPPXQLW\ OLWLJDWLRQFRVWV
UDWLRQDOH/LPLWLQJDQDSSHDOWR“ILQDOMXGJPHQW>V]”ZRXOGPHDQ“WKH
LPPXQLW\IURPVWDQGLQJWULDOZLOOKDYHEHHQLUUHWULHYDEO\ORVW”
,Q DGGLWLRQ WKH 6XSUHPH &RXUW PD\ UHYLHZ D ORZHU FRXUW’V
FRQVWLWXWLRQDOKROGLQJHYHQZKHQ WKHGHIHQGDQWRIILFHUSUHYDLOVRQ WKH
FOHDUO\ HVWDEOLVKHG SURQJ :LWKRXW WKDW DSSHOODWH ULJKW WKH &RXUW
H[SODLQHGWKHRIILFLDOPXVWHLWKHUDFFHSWDQXQFRQWHVWDEOHUXOLQJRUULVN
H[SRVXUH WR IXWXUH OLDELOLW\ 7KHVH H[FHSWLRQV WR JHQHUDO DSSHOODWH
UXOHV—GHFOLQLQJ LQWHUORFXWRU\ DSSHDOV RU WKRVH EURXJKW E\ SUHYDLOLQJ
SDUWLHV—HYLQFH WKH H[WHQW WR ZKLFK TXDOLILHG LPPXQLW\’V EDODQFLQJ
IDYRUVWKHJRYHUQPHQWLQWHUHVWRYHUWKHSRVVLEO\ZURQJHGLQGLYLGXDO
,,(;75$48$/,),(',0081,7<)25(;&(66,9()25&(&/$,06
7KH SUREOHPV WKDW SODJXH TXDOLILHG LPPXQLW\ DUH RQO\ H[DFHUEDWHG
ZKHQ WKHGRFWULQHPHHWVH[FHVVLYH IRUFHFODLPV4XDOLILHG LPPXQLW\’V
VXSSRVHGDQRG\QHEDODQFLQJRIYDOXHVZHLJKVHYHQKHDYLHULQIDYRURI
SROLFHRIILFHUVDJDLQVWYLFWLPV’FODLPVRIDEXVHVUHGXFLQJWKHFKDQFHVRI
GLVFRYHU\ DQG UHFRYHU\ RI GDPDJHV )DFWRUV WHQGLQJ WR H[SODLQ WKH
LPEDODQFH UHIOHFW ERWK WKH XQVHWWOHG DQG RIILFHUSURWHFWLYH VWDWH RI
TXDOLILHGLPPXQLW\ODZDQGWKHXQVHWWOHGDQGRIILFHUSURWHFWLYHVWDWHRI
H[FHVVLYHIRUFHODZ0RUHRYHUEHFDXVHH[FHVVLYHIRUFHDOUHDG\JHQHUDOO\
HVFDSHV MXGLFLDO UHYLHZ LQ WKH FULPLQDO FRQWH[W DSSO\LQJ TXDOLILHG
LPPXQLW\ WR SROLFH EUXWDOLW\ LQ FLYLO FDVHV VWXQWV FRQVWLWXWLRQDO ODZ’V
HYROXWLRQ LQ WKLV DUHD 7KH IROORZLQJ IRFXVHV RQ WKH SDUWLFXODUV RI
H[FHVVLYHIRUFHODZDQGWKHQH[DPLQHVKRZTXDOLILHGLPPXQLW\EROVWHUV
WKHGRFWULQH’VVWDQGDUGVWKDWSURWHFWRIILFHUV

  ,G
  ,G
  ,G
  &DPUHWDY*UHHQH867KLVUXOHLVOLPLWHGLQWKDWLWDSSOLHVRQO\
WR6XSUHPH&RXUWUHYLHZDQGLVGLVFUHWLRQDU\,GDW–
  ,GDW
  ,G DW  (Kennedy, J., dissenting) (“The rule against hearing appeals or accepting 
SHWLWLRQVIRUFHUWLRUDULE\SUHYDLOLQJSDUWLHVLVUHODWHGWRWKH$UWLFOH,,,SURKLELWLRQDJDLQVWLVVXLQJ
advisory opinions.”)-RKQVRQY-RQHV86QRWLQJWKDWLQOLJKWRI86&
§ 1291, “interlocutory appeals—DSSHDOV EHIRUH WKH HQG RI GLVWULFW FRXUW SURFHHGLQJV—DUH WKH
exception, not the rule”)3URIHVVRU.LUNSDWULFNDQG3URIHVVRU0DW]JHQHUDOO\SUDLVH&DPUHWDIRU
HQDEOLQJHODERUDWLRQDQGFODULILFDWLRQRIFRQVWLWXWLRQDOODZ6HH.LUNSDWULFN	0DW]VXSUDQRWH
DW%XWWKH\DGYLVHOHYHOLQJWKHILHOGVOLJKWly by also allowing for review of plaintiffs’ 
FURVVSHWLWLRQIRUUHFRQVLGHUDWLRQRIWKHFOHDUO\HVWDEOLVKHGODZSURQJ6HHLGDW

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$([FHVVLYH)RUFHLV'LIIHUHQW
([FHVVLYHIRUFHODZLVODUJHO\DSURGXFWRIOLWLJDWLRQ7KHUH
DUH IHZFULPLQDOSURVHFXWLRQVRISROLFHRIILFHUV IRU H[FHVVLYH IRUFH
0RUH LPSRUWDQWO\ FULPLQDO GHIHQGDQWV JHQHUDOO\ FDQQRW LQYRNH SROLFH
EUXWDOLW\—LQ FRQWUDVW WR XQODZIXO VHDUFKHV IRU H[DPSOH—WR H[FOXGH
HYLGHQFH$VDUHVXOWFULPLQDOFRXUWVKDYHOLWWOHRFFDVLRQWRDGGUHVV
DQGGHOLPLWSROLFHXVHRIIRUFH/LPLWVRQVWDQGLQJDQGLQMXQFWLYHUHOLHI
XQGHU   DOVR GLVFRXUDJH ODZVXLWV VHHNLQJ WR HQMRLQ H[FHVVLYH
IRUFH,QDGGLWLRQLQVWDQFHVRIHJUHJLRXVSROLFHEUXWDOLW\XVXDOO\VHWWOH
IXUWKHU ZLQQRZLQJ FDVH ODZ 0RUHRYHU WKH GLIILFXOW TXDOLILHG

  6HH-HIIULHVVXSUDQRWHDW–36 (“Under current law, the most (nearly) plausible 
UHGUHVVIRUH[FHVVLYHIRUFHis the award of money damages.”).
  6WDWHFULPLQDOSURVHFXWLRQVRISROLFHRIILFHUVIRUH[FHVVLYHIRUFHPD\EHOLPLWHGGXHWR
UHODWLRQVKLSV EHWZHHQ SURVHFXWRUV DQG SROLFH .(11('< VXSUD QRWH  DW  )HGHUDO
SURVHFXWLRQVIDFHFKDOOHQJHVRZLQJLQSDUWWRDUHTXLUHGVKRZLQJRIVSHFLILFLQWHQWWRGHSULYHD
YLFWLPRIKHUFRQVWLWXWLRQDOULJKW3DXO-:DWIRUG6FUHZVY8QLWHG6WDWHVDQGWKH%LUWKRI)HGHUDO
&LYLO5LJKWV(QIRUFHPHQW0$54/5(9 0LVUHDGLQJTXDOLILHG LPPXQLW\
RSLQLRQVFRQFHUQLQJH[FHVVLYHIRUFHWKDWDGGUHVVRQO\WKHTXDOLILHGLPPXQLW\SURQJEXWGRQRW
DGGUHVVWKHFRQVWLWXWLRQDOTXHVWLRQmay also affect prosecutors’ decisions regarding indictments
2SLQLRQV WRXFKLQJ RQ VROHO\ WKH FOHDUO\ HVWDEOLVKHG SURQJ VKRXOG RIIHU QR JXLGDQFH RQ WKH
SUREDEOHFDXVHGHWHUPLQDWLRQUHJDUGLQJFULPLQDOLW\6XFKDPLVUHDGLQJDSSHDUVWRKDYHEHHQDW
least one factor in the Cuyahoga County Prosecutor’s decision not to indict police officers for 
WKHLUDFWLRQVLQFRQQHFWLRQZLWKWKHGHDWKRI7DPLU5LFHDWZHOYH\HDUROGER\ZKRZDVSOD\LQJ
ZLWK D WR\ JXQ 7,027+< - 0&*,17< &8<$+2*$ &2817< 3526(&8725’6 5(3257 21 7+(
129(0%(56+227,1*'($7+2)7$0,55,&(–KWWSSURVHFXWRUFX\DKRJD
FRXQW\XVSGIBSURVHFXWRUHQ865LFH&DVH5HSRUW),1$/),1$/D
SGIUHO\LQJRQ&LW\RI6DQ)UDQFLVFRY6KHHKDQ6&WWRFRQWHQGWKDWXVHRI
“bad tactics” could not support a Fourth Amendment violation, but relevant language cited and 
TXRWHG IURP 6KHHKDQ RQO\ DGGUHVVHV ZKDW FRQVWLWXWHV FOHDUO\ HVWDEOLVKHG ODZ DQG QRW
XQUHDVRQDEOHFRQGXFWIRUSXUSRVHVRID)RXUWK$PHQGPHQWYLRODWLRQ
  -RVK%RZHUV3UREDEOH&DXVH&RQVWLWXWLRQDO5HDVRQDEOHQHVVDQGWKH8QUHFRJQL]HG
3RLQWRID“Pointless Indignity”67$1/5(9 1DQF\/HRQJ	$DURQ
%HO]HU(QIRUFLQJ5LJKWV8&/$/5(9–VHHDOVR.DUODQVXSUDQRWH
at 1916 (“[L]aw enforcement behavior that does not directly undergird criminal prosecutions—
VXFKDVWKHKDUDVVPHQWRILQQRFHQWFLWL]HQVRUHYHQWKHXVHRIVXEVWDQWLDOSK\VLFDOIRUFHWRDUUHVW
FULPLQDOVXVSHFWV—is less likely to be litigated.”).
  'HIHQGDQWV PD\ KRZHYHU UDLVH WKH LVVXH RI IRUFH LQ FRQQHFWLRQ ZLWK FRHUFLYH
LQWHUURJDWLRQVDQGVHHNWRH[FOXGHDVLQDGPLVVLEOHWKHLQIRUPDWLRQWKDWSROLFHH[WUDFWHG6HHHJ
%URZQY0LVVLVVLSSL86UHYHUVLQJFRQYLFWLRQVRI$IULFDQ$PHULFDQ
PHQ ZKR ZHUH FRQYLFWHG EDVHG RQ WKHLU FRQIHVVLRQV VHFXUHG WKURXJK ZKLSSLQJV DQG PRFN
O\QFKLQJ
  &LW\RI/RV$QJHOHVY/\RQV86–KROGLQJSODLQWLIIODFNHG
VWDQGLQJWRVXHRYHUFKRNHKROGEHFDXVHKHFRXOGQRWVKRZDSODXVLEOHWKUHDWRIIXWXUH LQMXU\
.DUODQVXSUDQRWHDW–/HRQJ	%HO]HUVXSUDQRWHDW
  /HRQJ 	 %HO]HU VXSUD QRWH  DW  $OH[DQGHU $ 5HLQHUW 'RHV 4XDOLILHG
,PPXQLW\0DWWHU"8677+20$6/-UHSRUWLQJRQDVWXG\RIFLYLOULJKWV

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

LPPXQLW\VWDQGDUGVQRGRXEWGLVVXDGHPDQ\SROLFHDEXVHYLFWLPVIURP
HYHQILOLQJDODZVXLW)LQDOO\SURYLQJWKDWUDFLDOELDVDQLPDWHVEUXWDOLW\
LVQHDULPSRVVLEOH7KHUHVXOWLQJODFNRIFDVHODZDQGFODULW\RQZKDW
DPRXQWVWRXQFRQVWLWXWLRQDOSROLFHEUXWDOLW\RQO\H[DFHUEDWHWKHSUREOHPV
DWWHQGDQW WR TXDOLILHG LPPXQLW\’V DSSURDFK WR H[FHVVLYH IRUFH
SDUWLFXODUO\ WKH FOHDUO\ HVWDEOLVKHG ODZ WHVW 8QGHUVWDQGLQJ WKH
LPSHGLPHQWVWKDWTXDOLILHGLPPXQLW\SRVHVWRH[FHVVLYHIRUFHOLWLJDWLRQ
LV WKHUHIRUH FULWLFDO WR HYHQWXDOO\ DIIRUGLQJ UHPHGLHV WR SROLFH DEXVH
YLFWLPVDQGWRUHJXODWLQJSROLFHPLVFRQGXFW
5HVFXLQJ WKH H[FHVVLYH IRUFH VWDQGDUG LV DOVR FULWLFDO EHFDXVH WKH
)RXUWK$PHQGPHQWSODFHVIHZOLPLWDWLRQVRQDQRIILFHU’VGLVFUHWLRQWR
VWRSDQGDUUHVWDSHUVRQ ,QDFULPLQDOGHFLVLRQIURPWKH WHUP

OLWLJDQWV LQZKLFK“multiple respondents indicated that they only accepted the most egregious 
cases for representation, which made it unlikely that qualified immunity would play a role”).
  5HLQHUW VXSUD QRWH , at 492 (“Nearly every [experienceG FLYLO ULJKWV DWWRUQH\@
UHJDUGOHVVRIWKHEUHDGWKRIKHUH[SHULHQFHFRQILUPHGWKDWFRQFHUQVDERXWWKHTXDOLILHGLPPXQLW\
defense play a substantial role at the screening stage.”). Similarly, the Court’s adoption of a 
KHLJKWHQHGSOHDGLQJVVWDQGDUGKDVDOVRDSSDUHQWO\GLVFRXUDJHGPDQ\FLYLOULJKWVOLWLJDQWVIURP
EULQJLQJFODLPVIRUIHDUWKDWWKH\ZLOOQRWRYHUFRPHJRYHUQPHQWPRWLRQVWRGLVPLVV6HH$VKFURIW
Y,TEDO86KROGLQJWKDWSRVW9/11 detainee’s FRPSODLQWDOOHJLQJ%LYHQV
claims over treatment “must contain facts plausibly showing that [government officers] 
SXUSRVHIXOO\ DGRSWHG DSROLF\RI FODVVLI\LQJSRVW6HSWHPEHU11 detainees as ‘of high interest’ 
because of their race, religion, or national origin”); Bell Atlantic CorpY7ZRPEO\86
570 (2007) (requiring that complaint alleging antitrust conspiracy include enough “facts to 
VWDWHDFODLPWRUHOLHIWKDWLVplausible on its face”); .(11('<VXSUDQRWHDWQRWLQJWKDW
EUXWDOL]HGSODLQWLIIVDUHGLVVXaded from suing because of “expense, delay, doctrinal impediments, 
DQGWKHQHHGWREHDQDWWUDFWLYHSDUW\ZKRZLOOZLQV\PSDWK\RIjurors”);$OH[DQGHU$5HLQHUW
0HDVXULQJ WKH ,PSDFW RI 3ODXVLELOLW\ 3OHDGLQJ  9$ / 5(9    
UHSRUWLQJRQDVWXG\RIFRXUWGHFLVLRQVWKDWIRXQG“dismissals of employment discrimination and 
FLYLOULJKWVFDVHV>SDUWLFXODUO\WKRVHEURXJKWSURVH@KDYHULVHQVLJQLILFDQWO\LQWKHZDNHRI,TEDO”).
  6HH HJ 8QLWHG 6WDWHV Y $UPVWURQJ  86    UHTXLULQJ
GLVFULPLQDWRU\LQWHQWUDWKHUWKDQGLVFULPLQDWRU\LPSDFWWRVKRZDQHTXDOSURWHFWLRQYLRODWLRQLQ
HQIRUFHPHQWRIODZ:KUHQY8QLWHG6WDWHV86(“We of course agree 
ZLWK SHWLWLRQHUV WKDW WKH &RQVWLWXWLRQ SURKLELWV VHOHFWLYH HQIRUFHPHQW RI WKH ODZ EDVHG RQ
FRQVLGHUDWLRQV VXFK DV UDFH %XW WKH FRQVWLWXWLRQDO EDVLV IRU REMHFWLQJ WR LQWHQWLRQDOO\
GLVFULPLQDWRU\DSSOLFDWLRQRIODZVLVWKH(TXDO3URWHFtion Clause, not the Fourth Amendment.”); 
.HYLQ5-RKQVRQ+RZ5DFLDO3URILOLQJLQ$PHULFD%HFDPHWKH/DZRIWKH/DQG8QLWHG6WDWHV
Y%ULJQRQL3RQFHDQG:KUHQY8QLWHG6WDWHVDQGWKH1HHGIRU7UXO\5HEHOOLRXV/DZ\HULQJ
*(2 /-  –  GLVFXVVLQJ FKDOOHQJHV WR EULQJLQJ UDFLDOO\ LQIHFWHG SROLFH
PLVFRQGXFWFODLPV
  $WZDWHUY&LW\RI/DJR9LVWD86KROGLQJWKDWSROLFHKDYH
GLVFUHWLRQWRDUUHVWSHRSOHIRUPLVGHPHDQRUVHDWEHOWYLRODWLRQVSXQLVKDEOHRQO\E\DILQH,OOLQRLV
Y:DUGORZ86–QRWLQJWKDWIOHHLQJIURPSROLFHSURYLGHVWKHEDVLVIRU
D VWRS DQG IULVN:KUHQ 86 DW  SURKLELWLQJ LQTXLU\ LQWR WKH PRWLYHV IRU D VWRS
&RORUDGRY%HUWLQH86VXJJHVWLQJSROLFHKDYHGLVFUHWLRQWRLPSRXQGD
FDU DIWHU D VWRS 1HZ <RUN Y %HOWRQ  86    KROGLQJ WKDW SROLFH KDYH
GLVFUHWLRQWRVHDUFKDcar’sSDVVHQJHUFRPSDUWPHQWLQFLGHQWWRDQDUUHVWDPHQGHGE\$UL]RQDY
*DQW86 8QLWHG6WDWHVY5RELQVRQ86  QRWLQJ WKDW

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
+HLHQY1RUWK&DUROLQDWKH&RXUWXSKHOGDSROLFHVWRSDQGVXEVHTXHQW
VHDUFKWKDWZDVEDVHGRQDSROLFHRIILFHU’VPLVWDNHQXQGHUVWDQGLQJRIWKH
ODZ7KH&RXUWH[SODLQHGWKDWXQGHUDPRUHGHPDQGLQJVWDQGDUGWKDQ
TXDOLILHGLPPXQLW\PLVWDNHVRIODZVKRXOGEHDFFRPPRGDWHGSURYLGHG
WKDWWKHUHOHYDQWVWDWXWHLV“XQFOHDU”RU“WKHODZDWLVVXHLV‘VRGRXEWIXOLQ
FRQVWUXFWLRQ’ WKDW D UHDVRQDEOH MXGJH FRXOG DJUHH ZLWK WKH RIILFHU’V
YLHZ”$VWKHPDMRULW\LOOXVWUDWHG“>D@ODZSURKLELWLQJ‘YHKLFOHV’LQWKH
SDUNHLWKHUFRYHUV6HJZD\VRUQRWEXWDQRIILFHUZLOOQHYHUWKHOHVVKDYH
WRPDNHDTXLFNGHFLVLRQRQWKHODZWKHILUVW WLPHRQHZKL]]HVE\”
7KXV QHZ IDFWXDO VLWXDWLRQV PD\ PDNH H[SOLFDWLRQ RI WKH ODZ PRUH
GLIILFXOWDQGWKHUHIRUHUHDVRQDEOHUHJDUGOHVVRIHUURU
+RZHYHUV\PSDWKHWLFWKHRIILFHU’VLQWHUSUHWLYHSOLJKWLWLVQRWFOHDU
ZK\WKHODZVKRXOGSHUPLWDVHL]XUHRQWKDWPLVLQWHUSUHWDWLRQ:HLJKLQJ
WKH LQWHUHVWVRI WKHRIILFHUDQG WKHVWDWHDJDLQVW WKRVHRI WKH LQGLYLGXDO
FLYLOLDQLWLVKDUGWRXQGHUVWDQGZK\WKHODWWHU’VLQWHUHVWV—KHUHFULPLQDO
OLDELOLW\ DQG OLEHUW\—VKRXOGEHJLYHQVKRUW VKULIW([SDQGLQJSROLFH
DXWKRULW\WRFRQGXFWVHL]XUHVEDVHGRQWKHRIILFHU’V“OHJDOLQWHUSUHWDWLRQ
RU PLVLQWHUSUHWDWLRQ” WKDW D VWDWXWH KDV EHHQ YLRODWHG ZLOO PDNH LW
GLIILFXOWIRU“DFLWL]HQVHHNLQJWREHODZDELGLQJDQGWRVWUXFWXUHKLVRU
KHU EHKDYLRU WR DYRLG WKHVH LQYDVLYH IULJKWHQLQJ DQG KXPLOLDWLQJ
HQFRXQWHUV.”4XDOLILHGLPPXQLW\DQGLWVGHPDQGIRUQHDULGHQWLFDOODZ
RQ SRLQW KRZHYHUZLOO SURWHFW WKH RIILFHU IURP FLYLO OLDELOLW\$QG
DGPLWWLQJHYLGHQFHZLOOQRWGHWHURIILFHUVIURPDJJUHVVLYHO\LQWHUSUHWLQJ
WKHODZ
-XVWLFH 6DQGUD 'D\ 2’&RQQRU KDV ODPHQWHG WKDW “XQERXQGHG
GLVFUHWLRQFDUULHVZLWKLWJUDYHSRWHQWLDOIRUDEXVH”7KHDEXVHLVERWK

SROLFHKDYHGLVFUHWLRQWRVHDUFKSHRSOHWKH\DUUHVWIRUDWUDIILFYLRODWLRQDPHQGHGE\*DQW
86
  6&W
  ,GDW
  ,GDW.DJDQ-FRQFXUULQJVHHDOVRLGDWPDMRULW\RSLQLRQ(“[T]he inquiry 
LVQRWDVIRUJLYLQJDVWKHRQHHPSOR\HGLQWKHGLVWLQFWFRQWH[WRIGHFLGLQJZKHWKHUDQRIILFHULV
entitled to qualified immunity for a constitutional or statutory violation.”).
  ,GDWPDMRULW\RSLQLRQFLWDWLRQRPLWWHG
  ,Gat 546 (Sotomayor, J., dissenting) (“One is left to wonder, however, why an innocent 
FLWL]HQ VKRXOG EH PDGH WR VKRXOGHU WKH EXUGHQ RI EHLQJ VHL]HG ZKHQHYHU WKH ODZ PD\ EH
VXVFHSWLEOH WRDQ LQWHUSUHWLYHTXHVtion.”). Tolerating police misinterpretations of law also may 
undermine law’s development and therefore maintain ambiguity concerning law governing 
SROLFH–FLWL]HQHQFRXQWHUV6HHVXSUD6XEVHFWLRQ,&DGLVFXVVLQJFRQVWLWXWLRQDOVWDJQDWLRQ%\
IRFXVLQJVROHO\RQWKHUHDVRQDEOHQHVVRIWKHOHJDOLQWHUSUHWDWLRQFRXUWVPD\RSWQRWWRLQWHUSUHW
WKHODZWKHPVHOYHV+HLHQ6Ct. at 544. Eighth Circuit courts have “observed that they need 
QRWGHFLGHLQWHUSUHWLYHTXHVWLRQVXQGHUWKHLUDSSURDFK”,G
  +HLHQ6&WDW–6RWRPD\RU-GLVVHQWLQJ
  ,GDW
  $WZDWHUY&LW\RI/DJR9LVWD86(O’Connor, J., dissenting).

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
GLVFULPLQDWRU\ DQG SK\VLFDO )LUVW XQIHWWHUHG SROLFH DXWKRULW\ LV PRUH
RIWHQ H[HUFLVHG LQ SRRU DQGPLQRULW\ QHLJKERUKRRGV 6HFRQG WKHVH
SROLFH–FLWL]HQHQFRXQWHUVLQFUHDVHWKHSUREDELOLW\RIH[FHVVLYHIRUFHDOVR
ZLWKGLVSURSRUWLRQDWHUDFLDOLPSDFW5HFRJQL]LQJWKDWDQRIILFHUKDVDW
KHUUHDG\DQ“DUVHQDO”RIOHJDODXWKRULWLHVWRVWRSDSHUVRQDQGWKDWKHU
RZQ PRWLYDWLRQV IRU WKH VWRS DUH QRW RI MXGLFLDO FRQFHUQ -XVWLFH
2’&RQQRU LQVLVWHG WKDW WKH&RXUW“PXVWYLJLODQWO\ HQVXUH WKDWRIILFHUV’
SRVWVWRSDFWLRQVFRPSRUWZLWKWKH)RXUWK$PHQGPHQW’VJXDUDQWHHRI
UHDVRQDEOHQHVV”%XWWKH&RXUW’VRQJRLQJDIILUPDWLRQRISROLFHDFWLRQV
DVUHDVRQDEOHXQGHUWKH)RXUWK$PHQGPHQWUDLVHVWKHTXHVWLRQRIZKHWKHU
DGLIIHUHQWVRXUFHRIFRQVWLWXWLRQDO ODZZRXOGEHWWHUSURWHFW WKHOLEHUW\
LQWHUHVWV LPSOLFDWHG E\ H[FHVVLYH IRUFH ,QGHHG DV WKH IROORZLQJ
GLVFXVVHVWKH)RXUWK$PHQGPHQWMXVWGRHVQRWVHHPHQWLUHO\WKHULJKWILW
%([FHVVLYH)RUFH/DZ'RFWULQH
,Q*UDKDPY&RQQRUWKH&RXUWDGRSWHGDQ“REMHFWLYHO\UHDVRQDEOH”
WHVWWRH[DPLQHDSROLFHRIILFHU’VXVHRIIRUFHZKLOHPDNLQJDQDUUHVWRUD
VWRSSXUVXDQWWRWKH)RXUWK$PHQGPHQW’VSURKLELWLRQRQXQUHDVRQDEOH
VHL]XUHV7KH WHVW HQWDLOV EDODQFLQJ WKH LQWUXVLRQ RQ WKH LQGLYLGXDO’V
)RXUWK $PHQGPHQW LQWHUHVWV DQG WKH FRXQWHUYDLOLQJ JRYHUQPHQW
LQWHUHVWV $VVHVVLQJ WKH “UHDVRQDEOHQHVV” RI WKH IRUFH LQYROYHV
UHYLHZLQJWKHWRWDOLW\RIWKHFLUFXPVWDQFHV“LQFOXGLQJWKHVHYHULW\RIWKH

  6HH3DXO%XWOHU7KH:KLWH)RXUWK$PHQGPHQW7(;7(&+/5(9
  6HQGKLO0XOODLQDWKDQ3ROLFH .LOOLQJV RI %ODFNV +HUH ,V:KDW WKH 'DWD 6D\ 1<
7,0(6 2FW   KWWSZZZQ\WLPHVFRPXSVKRWSROLFHNLOOLQJVRIEODFNV
ZKDWWKHGDWDVD\VKWPO0XOODLQDWKDQREVHUYHV WKDW$IULFDQ$PHULFDQVFRPSULVHSHUFHQW
RI SHRSOH VKRWE\SROLFH DQGSHUFHQWRI DUUHVWHHV EXW RQO\ UHSUHVHQW SHUFHQW RI WKH
JHQHUDOSRSXODWLRQ,G+HLQIHUVIURPWKHUHODWLYHO\FRPSDUDEOHNLOOLQJDQGDUUHVWUDWHVWKDWSROLFH
DUHQRWPRUHOLNHO\WRVKRRWSHRSOHEHFDXVHRIUDFLDOELDVEXWWRDUUHVWSHRSOHGXHWRVXFKELDV—
DQGLWLVWKHHQFRXQWHUZLWKSROLFHWKDWFDUULHVWKHJUHDWHUULVNRIEHLQJVKRW,G
  $WZDWHU, 532 U.S. at 372 (O’Connor, J., dissenting).
  The Court’s Fourth Amendment jurisprudenFH DSSHDUV LQIOH[LEOH XQDEOH—RU
XQZLOOLQJ—to recognize, for example, the “significant qualitative differences between a traffic 
stop and a full custodial arrest.” ,GDW(noting that “the latter entails a much greater intrusion 
on an individual’s liberty and privacy interests”); *UDKDPY&RQQRU86
(Blackmun, J., concurring) (noting that some use of force might, albeit “only rarely” offend WKH
Due Process Clause but not the Fourth Amendment’s reasonableness standard)RYHUUXOHGLQSDUW
E\6DXFLHUY.DW]86PRGLILHGE\3HDUVRQY&DOODKDQ86
  *UDKDP86DW–VHHDOVR6FRWWY+DUULV86(“A 
police officer’s attempt to terminate a dangerous highVSHHGFDUFKDVHWKDWWKUHDWHQVWKHOLYHVRI
LQQRFHQW E\VWDQGHUV GRHVQRW YLRODWH WKH )RXUWK$PHQGPHQW HYHQZKHQ LW SODFHV WKH IOHHLQJ
motorist at risk of serious injury or death.”) 7HQQHVVHH Y*DUQHU 86  – 
(“Where the officer has probable cause to believe that the suspect poses a threat of serious physical 
KDUPHLWKHUWRWKHRIILFHURUWRRWKHUVLWLVQRWFRQVWLWXWLRQDOO\XQUHDVRQDEOHWRSUHYHQWHVFDSHE\
XVLQJGHDGO\IRUFH.”). 
  *UDKDP86DW–

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
FULPHDWLVVXHZKHWKHUWKHVXVSHFWSRVHVDQLPPHGLDWHWKUHDWWRWKHVDIHW\
RI WKH RIILFHUV RU RWKHUV DQGZKHWKHU KH LV DFWLYHO\ UHVLVWLQJ DUUHVW RU
DWWHPSWLQJWRHYDGHDUUHVWE\IOLJKW”%XWWKHLQTXLU\VKRXOGEHWDNHQ
“IURP WKHSHUVSHFWLYHRID UHDVRQDEOHRIILFHURQ WKHVFHQH UDWKHU WKDQ
ZLWK WKH  YLVLRQ RI KLQGVLJKW” DQG VKRXOG UHFRJQL]H“WKDW SROLFH
RIILFHUV DUH RIWHQ IRUFHG WR PDNH VSOLWVHFRQG MXGJPHQWV—LQ
FLUFXPVWDQFHVWKDWDUHWHQVHXQFHUWDLQDQGUDSLGO\HYROYLQJ—DERXWWKH
DPRXQWRIIRUFHWKDWLVQHFHVVDU\LQDSDUWLFXODUVLWXDWLRQ”)LQDOO\DV
DQ REMHFWLYH WHVW FRXUWV VKRXOG QRW FRQVLGHU WKH RIILFHU’V LQWHQW RU
PRWLYDWLRQEHKLQGWKHIRUFH
*UDKDPKDVVXVWDLQHGVLJQLILFDQWFULWLFLVPIRULWVODFNRIFODULW\DQG
WKXV GLPLQLVKHG SUHGLFWLYH XWLOLW\ 3URIHVVRU 5DFKHO +DUPRQ DUJXHV
WKDWFXUUHQWH[FHVVLYHIRUFH ODZ“SURYLGHVXQSULQFLSOHG LQGHWHUPLQDWH
DQG VRPHWLPHV VLPSO\ PLVOHDGLQJ JXLGDQFH WR ORZHU FRXUWV SROLFH
RIILFHUVMXURUVDQGPHPEHUVRIWKHSXEOLFEHFDXVHLWIDLOVWRDUWLFXODWHD
V\VWHPDWLFFRQFHSWXDOIUDPHZRUNIRUDVVHVVLQJSROLFHXVHVRIIRUFH”
7KHODZFXUUHQWO\RIIHUVOLWWOHGLUHFWLRQDVWRZKLFKJRYHUQPHQWLQWHUHVWV
PLJKWMXVWLI\IRUFH7KHWHVWDOVRIDLOVWRDFFRXQWIRUWKHG\QDPLFQDWXUH
RIDSROLFH–FLWL]HQHQFRXQWHU LQVXIILFLHQWO\DGGUHVVLQJKRZ WKHXVHRI
IRUFH’VOHJLWLPDF\GHSHQGVRQWKHYDULDELOLW\DQGWLPLQJRIUHVLVWDQFHDQG
FRPSOLDQFH
([FHVVLYH IRUFH ODZ LV DOVR FRQIXVHG RYHU LWV FRQVWLWXWLRQDO
XQGHUSLQQLQJV3ULRUWR*UDKDPPRVWFRXUWVDSSOLHGDVXEVWDQWLYHGXH
SURFHVVWHVWWRDQ\H[FHVVLYHIRUFHFODLP%XWFXUUHQWGRFWULQHRIIHUV
IRXUFRQVWLWXWLRQDOSURYLVLRQVWRFKRRVHIURP*UDKDP LGHQWLILHGWKH
)RXUWK$PHQGPHQW ULJKW WR EH IUHH IURPXQUHDVRQDEOH VHL]XUHV DV WKH
H[FOXVLYHORFXVIRUSURWHFWLRQDJDLQVWIRUFHXVHG LQWKHFRXUVHRIVWRSV

  ,GDW
  ,GDW–
  ,GDW(“$n officer’s evil intentions will not make a Fourth Amendment violation 
out of an objectively reasonable use of force; nor will an officer’s good intentions make an 
objectively unreasonable use of force constitutional.”).
  6HHHJ+DUPRQVXSUDQRWHDW.DUODQVXSUDQRWHDWQRWLQJ WKH
“relatively few clear lines in the use of force area—RWKHUWKDQWKHUHMHFWLRQRIWKHIOHHLQJIHORQ
GRFWULQHLQ7HQQHVVHHY*DUQHU”).
  6HH+DUPRQVXSUDQRWHDW
  ,GDW
  ,GDW–
  *UDKDP86 DW – GLVFXVVLQJ VXEVWDQWLYHGXHSURFHVV WHVW HVWDEOLVKHG LQ
-RKQVRQY*OLFN)GG&LU
  .LQJVOH\Y+HQGULFNVRQ6&W6FDOLD-GLVVHQWLQJVHHDOVR
*UDKDP86DW–94 (“We reject this QRWLRQWKDWDOOH[FHVVLYHIRUFHFODLPVEURXJKWXQGHU
DUHJRYHUQHGE\D VLQJOHJHQHULF VWDQGDUG    ,QDGGUHVVLQJDQH[FHVVLYH IRUFHFODLP
EURXJKWXQGHUDQDO\VLVEHJLQVE\LGHQWLI\LQJWKHVSHFLILFFRQVWLWXWLRQDOULJKWDOOHJHGO\
LQIULQJHGEy the challenged application of force.”).

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DQGDUUHVWV:KHUHDVRQFHDSHUVRQLVLQFXVWRG\RUGHWDLQHGWKH)LIWK
DQG )RXUWHHQWK $PHQGPHQW’V GXH SURFHVV ULJKW LV LPSOLFDWHG $QG
RQFHDSHUVRQLVFRQYLFWHGRUSXQLVKHGWKH(LJKWK$PHQGPHQW’VEDQRQ
FUXHODQGXQXVXDOSXQLVKPHQWJRYHUQV$VDUHVXOWLQHDFKVFHQDULR
ZKLFKPD\GLIIHUIDFWXDOO\RQO\WRWKHH[WHQWWKDW“IRUFHLVDSSOLHGRXWVLGH
WKH SROLFH FDU LQ WKH SROLFH FDU RU DW WKH MDLO D IHZPLQXWHV ODWHU”
YDU\LQJVWDQGDUGVZLOODSSO\WKDWPD\OHDGWRGLIIHUHQWRXWFRPHVGHVSLWH
WKHFRPPRQDEXVH
&$FFRPPRGDWLQJ3ROLFH$JJUHVVLRQDQG5DFLDO%LDV
([FHVVLYHIRUFHODZDOVRLQFRUSRUDWHVDQDQDO\VLV WKDWIDYRUVSROLFH
DQGLQYLWHVDQGSURWHFWVWKHLUUHVRUWWRELDVHVDQGVWHUHRW\SHV3URIHVVRU
6HWK 6WRXJKWRQ GHPRQVWUDWHV WKDW WKH H[FHVVLYH IRUFH VWDQGDUG
HQFRXUDJHVGHIHUHQFHWRSROLFHEHFDXVHLWLVSUHGLFDWHGRQD“PLVOHDGLQJ”
DFFRXQW WKDW FKDUDFWHUL]HV XVH RI IRUFH DV WKH SURGXFW RI “VSOLWVHFRQG
MXGJPHQWV” LQ “WHQVH XQFHUWDLQ DQG UDSLGO\ HYROYLQJ” VLWXDWLRQV

  *UDKDP, 490 U.S. at 394 (“Where . . . the excessive force claim arises in the context of 
DQDUUHVWRULQYHVWLJDWRU\VWRSRIDIUHHFLWL]HQLWLVPRVWSURSHUO\FKDUDFWHUL]HGDVRQHLQYRNLQJ
WKHSURWHFWLRQVRIWKH)RXUWK$PHQGPHQW   ”).+RZHYHUDSROLFHFKDVHQRWDPRXQWLQJWRD
VHL]XUHZRXOGIDOOZLWKLQWKH'XH3URFHVV&ODXVHUDWKHUWKDQWKH)RXUWK$PHQGPHQW6HH&W\RI
Sacramento v. Lewis, 523 U.S. 833, 844 (1998) (“[N]o Fourth Amendment seizure would takH
place where a ‘pursuing police car sought to stop the suspect only by the show of authority 
represented by flashing lights and continuing pursuit,’ but accidentally stopped the suspect by 
crashing into him.” (quoting Brower v. CtyRI,Q\R86–
  6HHHJ.LQJVOH\6&WDW–KROGLQJWKDWWKH)RXUWHHQWK$PHQGPHQW’s
'XH3URFHVV&ODXVHDSSOLHVWRWKHFDVHRIDMDLOHGSUHWULDOGHWDLQHH*UDKDP86DW
n.10 (1989) (“[T]he Due Process Clause protects a preWULDOGHWDLQHH IURPWKHXVHRIH[FHVVLYH
force that amounts to punishment.”).
  *UDKDP86DWQ(“Eighth Amendment scrutiny is appropriate only after 
WKH6WDWHKDVFRPSOLHGZLWKWKHFRQVWLWXWLRQDOJXDUDQWHHVWUDGLWLRQDOO\DVVRFLDWHGZLWKFULPLQDO
SURVHFXWLRQV” (quoting Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977))
  :HOOVVXSUDQRWHDW
  *UDKDP  86 at 398 (“Differing standards under the Fourth and Eighth 
Amendments are hardly surprising: the terms ‘cruel’ and ‘punishments’ clearly suggest some 
inquiry into subjective state of mind, whereas the term ‘unreasonable’ does not.”):HOOVVXSUD
QRWHDW:KLFKFRQVWLWXWLRQDOULJKWDQGZKLFKVWDQGDUGRIUHYLHZPD\DSSO\LQDJLYHQ
VFHQDULRDUHYHU\PXFKLQIOX[-XVWLFH6DPXHO$OLWRZRXOGKDYHILUVWGHFLGHGZKHWKHUWKHSUHWULDO
GHWDLQHHKDGD)RXUWK$PHQGPHQWH[FHVVLYHIRUFHFODLPEHIRUHDGGUHVVLQJ WKHVXEVWDQWLYHGXH
SURFHVVFODLP.LQJVOH\6&WDW$OLWR-GLVVHQWLQJ$QGWKHPDMRULW\FRQFHGHGWKDW
its application of the objective standard to the pretrial detainee “may raise questions about the use 
RIDVXEMHFWLYHVWDQGDUGLQWKHFRntext of excessive force claims brought by convicted prisoners.” 
,GDWSOXUDOLW\RSLQLRQ
  6WRXJKWRQVXSUDQRWHDW–VHHDOVR-HIIUH\-1REOH	*HRIIUH\3$OSHUW
6WDWH&UHDWHG'DQJHU6KRXOG3ROLFH2IILFHUV%H$FFRXQWDEOH IRU 5HFNOHVV7DFWLFDO'HFLVLRQ
0DNLQJ" LQ &5,7,&$/ ,668(6 ,1 32/,&,1* &217(0325$5< 5($',1*6   5RJHU *
'XQKDP	*HRIIUH\3$OSHUWHGV7th ed. 2015) (“The reality of policing is that there are very 

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2SHUDWLQJZLWKLQWKLVQDUUDWLYHRIILFHUVDUHYLHZHGDVIRUFHGWRUHDFWDQG
PDNHTXLFNDQGGHIHQVLYHGHFLVLRQVWKDWVKRXOGQRWEHMXGJHGKDUVKO\
7R WKH FRQWUDU\ 3URIHVVRU 6WRXJKWRQ DUJXHV PRVW “XVHRIIRUFH
LQFLGHQWV”DUH“W\SLILHGE\WDFWLFDOSUHSDUDWLRQDGHJUHHRISUHPHGLWDWLRQ
ORZ OHYHOV RI UHVLVWDQFH ORZ OHYHOV RI IRUFH DQG D ORZSUREDELOLW\ RI
LQMXU\”:KHUHWKHVLWXDWLRQUHTXLUHVDVSOLWVHFRQGMXGJPHQWSROLFH
RIWHQ “FUHDWH>@ RU HQKDQFH>@ WKH OLNHOLKRRG RI D QHHG” WR XVH IRUFH
+RZHYHU FRXUWV ODUJHO\ DFFHSW *UDKDP’V HUUDQW JHQHUDOL]DWLRQ
LQIOXHQFLQJKRZMXGJHVDQGMXULHVHYDOXDWHWKHUHDVRQDEOHQHVVRISROLFH
XVHRIIRUFHUHJDUGOHVVRIWKHDFWXDOIDFWV
7KH&RXUW’VHPSKDVLV—ZKHWKHUDFFXUDWHRUQRW—RQWKHFRPSUHVVHG
WLPH IUDPH DQG XQFHUWDLQW\ IDFLQJ RIILFHUV DOVR ULVNV OHJLWLPL]LQJ DV
“UHDVRQDEOH” SROLFH RIILFHUV’ XVH RI IRUFH WKDW LV LQIOXHQFHG E\ UDFLDO
VWHUHRW\SHV ,PSOLFLW ELDV VWXGLHV GHPRQVWUDWH WKDW SHRSOH DVVRFLDWH
$IULFDQ$PHULFDQV PRUH WKDQ RWKHU UDFLDO JURXSV ZLWK YLROHQFH DQG
FULPLQDOLW\ 6LPLODUO\ SHRSOH UHJLVWHU JUHDWHU IHDU DQG WKUHDW
SHUFHSWLRQZKHQ VKRZQ VXEOLPLQDO LPDJHV RI$IULFDQ$PHULFDQ IDFHV
WKDQZKLWHIDFHV0RUHRYHUSHRSOHDUHPRUHVXVFHSWLEOHWRVWHUHRW\SHV
LQSUHVVXUHGVLWXDWLRQV7KXVDSROLFHRIILFHULVPRUHOLNHO\WRPDNH

IHZLQVWDQFHVZKHUHSROLFHRIILFHUVRQO\KDYHDVSOLWVHFRQGWRPDNHDVLJQLILFDQWXVHRIIRUFH
determination.”)
  6WRXJKWRQ VXSUDQRWHDWVHHDOVR LG DW– QRWLQJ WKDWXVHRI IRUFH LV
“relatively rare” and that “in 2008, officers used or threatened force in less than 2% of 
DSSUR[LPDWHOy forty million civilian interactions”).
  0LFKDHO$YHU\8QUHDVRQDEOH6HL]XUHVRI8QUHDVRQDEOH3HRSOH'HILQLQJWKH7RWDOLW\
RI&LUFXPVWDQFHV5HOHYDQWWR$VVHVVLQJWKH3ROLFH8VHRI)RUFH$JDLQVW(PRWLRQDOO\'LVWXUEHG
3HRSOH&2/80+80576/5(99DULRXVFLUFXLWVZLOOQRWFRQVLGHU WKH
actions by police leading up to the use of force at issue in the case but consider only the “final 
IUDPH.” 1REOH	$OSHUWVXSUDQRWHDW–
  6HH6WRXJKWRQVXSUDQRWHDW–6WRXJKWRQLGHQWLILHVRYHUUHIHUHQFHVWR
“splitsecond judgments” and “tense” circumstances in federal district and circuit court opinionV
DQGQRWHVWKHLULQFOXVLRQLQIHGHUDODQGVWDWHSDWWHUQMXU\LQVWUXFWLRQV,GDWVHHDOVR$YHU\
VXSUD QRWH , at 322 (“Many of the lower federal courts have become mesmerized by the 
concept that police officers are forced to make decisions about the use of force in split seconds.”); 
.DKDQ HW DO VXSUD QRWH  DW  QRWLQJ WKH Fourth Amendment’s various “ruleOLNH
SUHVXPSWLRQVRIUHDVRQDEOHQHVVfor generically defined fact patterns”).
  %ULHIRI WKH1$$&3/HJDO'HIHQVH	(GXFDWLRQDO)XQG ,QF DV$PLFXV&XULDH LQ
6XSSRUWRI3HWLWLRQHUDW–7RODQY&RWWRQ6&W1R:/
>KHUHLQDIWHU1$$&3%ULHI@
  1$$&3%ULHIVXSUDQRWHDW–-HQQLIHU/(EHUKDUGWHWDO6HHLQJ%ODFN
5DFH&ULPHDQG9LVXDO3URFHVVLQJ-3(5621$/,7<	62&36<&+2/
  1$$&3%ULHIVXSUDQRWHDW–-HUU\.DQJ7URMDQ+RUVHVRI5DFH+$59
/5(9–
  1$$&3%ULHIVXSUDQRWHDW'$1,(/.$+1(0$17+,1.,1*)$67$1'6/2:
–  GHVFULELQJ TXLFN GHFLVLRQV DV JRYHUQHG E\ 6\VWHP  WKLQNLQJ ZKLFK HQWDLOV
UHYHUVLRQWRELDVHVDQGVWHUHRW\SHV

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
WKH “VSOLWVHFRQG MXGJPHQW[]” WKDW DQ$IULFDQ$PHULFDQ VXVSHFW KDV D
JXQUDWKHUWKDQDZDOOHWDQGWKHUHIRUHILUHKLVZHDSRQ$VWDQGDUGWKDW
IDLOV WR DFFRXQW IRU RU HYHQ FRPSHO GHOLEHUDWLRQ DQG IRUHWKRXJKW LQ
PDQ\ SROLFH–FLWL]HQ HQFRXQWHUVPD\ IRVWHU DQG H[FXVH UDFLDOO\ ELDVHG
SROLFHEUXWDOLW\7KH*UDKDPVWDQGDUGZLWKLWVDFFRPPRGDWLRQRIVSOLW
VHFRQGMXGJPHQWVHIIHFWLYHO\LQYLWHVDQGSDUGRQVELDV$IDLUH[FHVVLYH
IRUFHVWDQGDUGRQWKHRWKHUKDQGZRXOGUHTXLUHWKDWFRXUWVQRWVLPSO\
DFFHSW WKH “VQDSMXGJPHQW” WUXLVP EXW DVVHVV WKH IDFWV EHIRUH WKHP
LQFOXGLQJWRZKDWH[WHQWWKHXVHRIIRUFHZDVDSURGXFWRISROLFHLQLWLDWLYH
DQGGHOLEHUDWLRQ7KDWLQTXLU\VKRXOGFRQVLGHUWKHWLPHDQGDOWHUQDWLYHV
WKDWSROLFHKDGEHIRUHWKHPEHIRUHH[HUWLQJWKHIRUFH
7KHREMHFWLYHUHDVRQDEOHQHVVWHVWDOVRSUHFOXGHVDQ\H[DPLQDWLRQRI
WKHRIILFHU’V VWDWHRIPLQG LQFOXGLQJ WKH UROHRI UDFLDOELDVRUDQLPXV
3URIHVVRU0LFKDHO:HOOVFULWLFL]HVWKHWHVWIDXOWLQJWKH&RXUW’VGXELRXV
ORFDWLQJ RI PXFK RI H[FHVVLYH IRUFH ODZ’V SURYHQDQFH LQ WKH )RXUWK
$PHQGPHQW +H DUJXHV WKDW WKH WHVW VLPSO\ SDUURWV WKH )RXUWK
$PHQGPHQW’V VWDQGDUGV WKDW VDIHJXDUGSULYDF\ EXW RIIHUV OLWWOH WH[WXDO
EDVLV IRU JXDUGLQJ DJDLQVW SROLFH H[FHVVLYH IRUFH 7KRXJK LQ VRPH
LQVWDQFHV WKH VXEMHFWLYH LQTXLU\ PD\ SRVH DQ HYLGHQWLDU\ KXUGOH IRU
SODLQWLIIV LW ZRXOG HQVXUH WKDW FRXUWV DGGUHVVPDOLFLRXV RU LQWHQWLRQDO
ZURQJGRLQJLQFOXGLQJUDFLVWPRWLYDWLRQ
0XOOHQL[Y/XQDDGHFLVLRQIURPWKHWHUPLOOXVWUDWHVWKHVH
VKRUWFRPLQJV7H[DVSROLFHRIILFHUVKDGUHFHLYHGUHSRUWVWKDWDQRIILFHU
ZDV LQ SXUVXLW RI D VXVSHFW ,VUDHO /HLMD -U ZKR WKUHDWHQHG WR VKRRW
RIILFHUVDQGZDVSRVVLEO\LQWR[LFDWHGGULYLQJDWVSHHGVUDQJLQJIURP

  6HHHJ1$$&3%ULHIVXSUDQRWHDW$QWKRQ\**UHHQZDOGHWDO7DUJHWV
RI'LVFULPLQDWLRQ(IIHFWVRI5DFHRQ5HVSRQVHVWR:HDSRQV+ROGHUV-(;3(5,0(17$/62&
36<&+2/ILQGLQJYLGHRJDPHSDUWLFLSDQWVPRUHOLNHO\WRVKRRWXQDUPHG$IULFDQ
$PHULFDQV WKDQXQDUPHGZKLWHVFI0XOODLQDWKDQ VXSUDQRWH FRQWHQGLQJEDVHGRQ WKH
GLVSURSRUWLRQDWH $IULFDQ$PHULFDQ DUUHVW UDWH FRPSDUHG ZLWK WKH JHQHUDO SRSXODWLRQ—EXW
FRPSDUDEOHDUUHVWDQGSROLFHVKRRWLQJUDWHRI$IULFDQ$PHULFDQV—WKDWUDFLDOELDVPDNHVDUUHVWV
PRUHOLNHO\EXWQRWVKRRWLQJV
  6HH:HOOV VXSUD QRWH  DW :HOOV DOVR QRWHV WKDW WKH &RXUW GLG DZD\ ZLWK
VXEMHFWLYHLQTXLULHVLQWKHLPPXQLW\FRQWH[WRXWRIFRQFHUQWKDWLWZRXOGRYHUEXUGHQJRYHUQPHQW
ZRUNHUVZLWKDGGLWLRQDOGLVFRYHU\DQGPRUHWULDOV,GDWQ7KH&RXUWKDVUHMHFWHGVLPLODU
arguments “that the constitutional reasonableness of traffic stops depends on the actual 
PRWLYDWLRQV RI WKH LQGLYLGXDO RIILFHUV LQYROved.” Whren Y 8QLWHG 6WDWHV 86  
VHHDOVR$VKFURIWYDO.LGG6&W(“Efficient and evenhanded 
DSSOLFDWLRQRIWKHODZGHPDQGVWKDWZHORRNWRZKHWKHUWKHDUUHVWLVREMHFWLYHO\MXVWLILHGUDWKHU
WKDQWRWKHPRWive of the arresting officer.”IRRWQRWHRPLWWHG
  6HH:HOOVVXSUDQRWHDW–
  6HH LG DW – DFNQRZOHGJLQJ VRPH SODLQWLIIV PD\ ZLQ PRUH HDVLO\ XQGHU
UHDVRQDEOHQHVVWHVW
  6&WSHUFXULDP

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WR PLOHV SHU KRXU$QWLFLSDWLQJ WKH URXWH RI WKH FKDVH RIILFHUV
GHSOR\HG WLUH VSLNHV SHU WKHLU WUDLQLQJ DORQJ WKH KLJKZD\ 7H[DV
'HSDUWPHQW RI 3XEOLF 6DIHW\ 7URRSHU &KDGULQ 0XOOHQL[ GHFLGHG
KRZHYHUWKDWKHZRXOGXVHKLVULIOHWRVKRRWWKHFDU’VHQJLQHEORFNRQFH
/HLMDFDPHLQWRKLVVLJKWV'HVSLWHWKHIDFWWKDWKLVVXSHUYLVRUWROGKLP
WR“‘VWDQGE\’DQG‘VHHLIWKHVSLNHVZRXOGZRUNILUVW,’”0XOOHQL[ILUHG
RIIDOOVL[VKRWVKLWWLQJ/HLMDIRXUWLPHVDQGNLOOLQJKLP
7KH6XSUHPH&RXUWGLGQRWDGGUHVVWKHFRQVWLWXWLRQDOTXHVWLRQEXWLW
JUDQWHG 0XOOHQL[ TXDOLILHG LPPXQLW\ KROGLQJ WKDW QR ODZ “VTXDUHO\
JRYHUQV”RUDGGUHVVHVWKH“VSHFLILFFRQWH[W”RIWKHVLWXDWLRQWKDW0XOOHQL[
FRQIURQWHG ,Q GLVFXVVLQJ WKH FDVH KRZHYHU WKH &RXUW LJQRUHG WKH
PDQ\ PLQXWHV RI GHOLEHUDWLRQ WKDW SUHFHGHG 0XOOHQL[’V VKRRWLQJ
,QVWHDG WKH &RXUW DGRSWHG *UDKDP’V VSOLWVHFRQG MXGJPHQW PHPH
GHVFULELQJ/HLMDDVDQ“LPPHGLDWH”WKUHDWWRRIILFHUV“PRPHQWVDZD\”
DQG“VSHHGLQJWRZDUGVDFRQIURQWDWLRQZLWKRIILFHUVKHKDGWKUHDWHQHGWR
NLOO”%XWRIILFHUVKDGRIFRXUVHLQWHQWLRQDOO\VWDWLRQHGWKHPVHOYHVLQ
WKHZD\RI/HLMDWRVWRSKLP0RUHRYHU0XOOHQL[KDGHQRXJKWLPHWR
SODQ WR VKRRW GLVFXVV KLV LGHD ZLWK IHOORZ RIILFHUV DQG XOWLPDWHO\
GLVUHJDUGKLVVXSHULRU’VRUGHU
,QDGGLWLRQ WR LJQRULQJ WKHGHOLEHUDWLYHQDWXUHRI WKHHQFRXQWHU WKH
&RXUW DOVR GLG QRW FRQVLGHU—QRU FRXOG LW KDYH XQGHU WKH )RXUWK
$PHQGPHQW—0XOOHQL[’V UHDVRQV IRU VKRRWLQJ $IWHU ILULQJ WKH VL[
VKRWV 0XOOHQL[ DVNHG KLV VXSHULRU “How’s that for proactive"” DQ
DSSDUHQW UHIHUHQFH WR SULRU FULWLTXHV RI KLV ODFN RI LQLWLDWLYH 7KH
&RXUW’V FRPELQHG UHIXVDO WR DSSO\ JHQHUDO UXOHV OLPLWLQJGHDGO\ IRUFH
ZKLOHLJQRULQJ0XOOHQL[’VPRWLYHVIRUVKRRWLQJDQGHPEUDFLQJWKH“VSOLW
VHFRQG”QDUUDWLYHDPRXQWHGWRZKDW-XVWLFH6RQLD6RWRPD\RUGHVFULEHG
DV“VDQFWLRQLQJD‘VKRRWILUVWWKLQNODWHU’DSSURDFKWRSROLFLQJ”

  ,GDW
  ,G
  ,GDW–
  ,GDW
  ,GDW–TXRWLQJ%URVVHDXY+DXJHQ86
  ,GDW6RWRPD\RU-GLVVHQWLQJQRWLQJWKDWWKHCourt “dwells on the imminence 
of the threat” but “glosses over WKHfacts” tending to show the time and deliberation Mullenix took 
EHIRUHVKRRWLQJ
  ,GDW–PDMRULW\RSLQLRQVHHDOVRLGat 316 (Sotomayor, J., dissenting) (“The 
majority recharacterizes Mullenix’s decision to shoot at Leija’s engine block as aVSOLWVHFRQG
KHDWRIWKHmoment choice, made when the suspect was ‘moments away.’”).
  ,GDWPDMRULW\RSLQLRQ
  ,GDW–LGDW6RWRPD\RU-GLVVHQWLQJ
  ,GDW6RWRPD\RU-GLVVHQWLQJ
  ,G
  ,G

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'(QWHU4XDOLILHG,PPXQLW\
7KHFRQIXVHGVWDWHRIH[FHVVLYHIRUFHODZFRXSOHGZLWKLWVVWUXFWXUDO
SROLFHRIILFHUELDVKDVVLJQLILFDQWFRQVHTXHQFHVIRUSODLQWLIIVDQG
SROLFH GHIHQGDQWV &RQVLGHU WKH FOHDUO\ HVWDEOLVKHG ODZ WHVW DQG LWV
LQVLVWHQFHRQKLJKO\VSHFLILFSUHFHGHQWH[FHVVLYHIRUFHFDVHODZDOUHDG\
VR IDFW GHSHQGHQW UDUHO\ RIIHUV SULQFLSOHV VXIILFLHQWO\ FOHDU DV WR
RYHUFRPH TXDOLILHG LPPXQLW\ 7KRXJK WKH &RXUW KDV LQWRQHG WKDW
JHQHUDOUXOHVKDYHXWLOLW\DQGWKDWVSHFLILFDOO\IRUPXODWHGVWDQGDUGVDUH
QRW UHTXLUHG WLPHDQG DJDLQ WKH&RXUW ODPEDVWV ORZHUFRXUWV IRU WKHLU
UHOLDQFH RQ *UDKDP RU WKH )RXUWK $PHQGPHQW ZLWKRXW PRUH
SDUWLFXODULW\ 7KH IROORZLQJ GHVFULEHV KRZ TXDOLILHG LPPXQLW\
GRFWULQHDGGV\HWDQRWKHUOD\HURISURWHFWLRQWRSROLFHRIILFHUV
5HDVRQDEOH8QUHDVRQDEOH3ROLFH%UXWDOLW\
([FHVVLYH IRUFH GRFWULQH GRHV QRW DOLJQZHOOZLWK WKH WZRSURQJHG
TXDOLILHG LPPXQLW\ DQDO\VLV 7KH TXDOLILHG LPPXQLW\ DQDO\VLV LV
FRPPRQO\ XQGHUVWRRG WR XQGHUWDNH WZR VLPLODU LQTXLULHV LQWR WKH
UHDVRQDEOHQHVV RI WKH RIILFHU’V FRQGXFW 7KH FRQVWLWXWLRQDO RU PHULWV
LQTXLU\DGGUHVVHVZKHWKHUWKHRIILFHU’VXVHRIIRUFHZDVUHDVRQDEOH
7KHFOHDUO\ HVWDEOLVKHG LQTXLU\ DVNVZKHWKHU WKHRIILFHU’VXVHRI IRUFH
ZDVOHJDOO\UHDVRQDEOHLQOLJKWRIOHJDOSUHFHGHQW%XWDV-XVWLFH5XWK
%DGHU*LQVEXUJH[SODLQHGLQKHUFRQFXUUHQFHLQ6DXFLHUWKHPHULWVDQG
WKHFOHDUO\HVWDEOLVKHGSURQJV“ERWKKLQJHRQWKHVDPHTXHVWLRQ7DNLQJ
LQWR DFFRXQW WKH SDUWLFXODU FLUFXPVWDQFHV FRQIURQWLQJ WKH GHIHQGDQW
RIILFHUFRXOGDUHDVRQDEOHRIILFHULGHQWLFDOO\VLWXDWHGKDYHEHOLHYHGWKH
IRUFHHPSOR\HGZDVODZIXO"”7KHTXHVWLRQLVQHFHVVDULO\RQHRIPL[HG
ODZDQG IDFW7KH“GRXEOHFRXQWLQJ”RI WKHTXHVWLRQ LV WKHUHIRUHPRUH
OLNHO\WRFRQIXVHWKDQHOXFLGDWH

  +DUPRQ VXSUD QRWH  DW  (“In many areas of the law, indeterminacy is 
XQIRUWXQDWH LQ WKH FRQWH[W RI   OLWLJDWLRQ EHFDXVH RI TXDOLILHG LPPXQLW\ ODZ LW LV
devastating.”); Jeffries, VXSUDQRWH, at 269 (“Immunity is the general policyDQGOLDELOLW\WKH
exception [in excessive force cases].”).
  0XOOHQL[ 6&W DW–$VKFURIW Y DO.LGG6&W  
%URVVHDXY+DXJHQ866DXFLHUY.DW]86–
PRGLILHGE\3HDUVRQY&DOODKDQ862QWKHRWKHUKDQGWKH*UDKDPWHVWFRXOG
EH VHHQ DV VXIILFLHQWO\ FDSDFLRXV WR DGGUHVV DOO SROLFH XVHV RI IRUFH UHQGHULQJ WKH FOHDUO\
HVWDEOLVKHGWHVWXQQHFHVVDU\WKDWLVWKHLQTXLU\LVSULPDULO\IDFWERXQG6HH-HIIULHVVXSUDQRWH
DW–TXHVWLRQLQJWKHIDLUQHVVRIWKHFOHDUO\HVWDEOLVKHGODZLQTXLU\LQH[FHVVLYHIRUFH
cases because the excessive force standard “seemingly encompasses within its terms all possibility 
RIUHDVRQDEOHPLVWDNH”)
  6DXFLHU86DW–3HDUVRQ86DW
  6DXFLHU86DW3HDUVRQ86DWTXRWLQJ:LOVRQY/D\QH86

  6DXFLHU86DW*LQVEXUJ-FRQFXUULQJ
  6HHLGDW

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
-XVWLFH-RKQ3DXO6WHYHQVUDLVHGWKHVDPHFRQFHUQVRYHUWKHDGPL[WXUH
RIWKHUHDVRQDEOHQHVVWHVWDQGTXDOLILHGLPPXQLW\\HDUVHDUOLHULQDVHDUFK
FDVH$QGHUVRQY&UHLJKWRQ+HFULWLFL]HGWKHPDMRULW\’VDSSOLFDWLRQ
RI “D GRXEOH VWDQGDUG RI UHDVRQDEOHQHVV—WKH FRQVWLWXWLRQDO VWDQGDUG
DOUHDG\HPERGLHGLQWKH)RXUWK$PHQGPHQWDQGDQHYHQPRUHJHQHURXV
VWDQGDUG WKDWSURWHFWV DQ\ RIILFHUZKR UHDVRQDEO\ FRXOGKDYHEHOLHYHG
WKDWKLVFRQGXFWZDVFRQVWLWXWLRQDOO\UHDVRQDEOH”7KDWVWDQGDUGDOORZV
DVHDUFKDQGVHL]XUHWR“EHERWK‘XQUHDVRQDEOH’DQG‘UHDVRQDEOH’DWWKH
VDPH WLPH” -XVWLFH $QWRQLQ 6FDOLD UHVSRQGHG KRZHYHU WKDW DQ\
TXDOLILHG LPPXQLW\ FDVH ZLOO LQYROYH D WZRSURQJHG DVVHVVPHQW RI
UHDVRQDEOHQHVV DQG LW LV RQO\ WKH UHSHDWHG WHUPLQRORJ\ WKDW ULQJV
GLVVRQDQW7KHPDMRULW\MXVWLILHGLWVDSSOLFDWLRQRITXDOLILHGLPPXQLW\
LQ SDUW RQ WKH YDJXHQHVV DQG XQLQWHOOLJLELOLW\ RI WKH SUREDEOH FDXVH
VWDQGDUGLWVHOI
%XW LPSRUWLQJ SUREDEOH FDXVH’V GRXEOH UHDVRQDEOHQHVV WHVW WR
H[FHVVLYHIRUFHLVQRWVRREYLRXVDFRXUVHRIDQDO\VLV-XVWLFH*LQVEXUJ
H[SODLQV LQ 6DXFLHU WKDW LW LV SUREDEOH FDXVH’V FRQIXVLQJ DQG HYHU
FKDQJLQJODZWKDWMXVWLILHVTXDOLILHGLPPXQLW\DQGLWVFOHDUO\HVWDEOLVKHG
ODZ WHVW $Q RIILFHU PLJKW UHDVRQDEO\ FRQGXFW D VHDUFK WKDW ODFNV
FDXVH
-XVWLFH*LQVEXUJ FRQVLGHUV H[FHVVLYH IRUFH DPXFK VLPSOHUPDWWHU
'HFLGLQJ WKH UHDVRQDEOHQHVV RI DQ RIILFHU’V IRUFHPD\ EH UHVROYHG E\
DSSO\LQJ*UDKDPZKLFK DVNV VLPSO\ ZKHWKHU DQ RIILFHU FRXOG KDYH
EHOLHYHGKLVXVHRIIRUFHZDVODZIXO,IKHFRXOGQRWVREHOLHYHWKHQ
WKH IRUFH LV XQUHDVRQDEOH DQG QR LPPXQLW\ VKRXOG DWWDFK 7KHUHIRUH
-XVWLFH *LQVEXUJ FRQFOXGHV TXDOLILHG LPPXQLW\ DQDO\VLV VKRXOG EH
DGMXVWHGLIQRWHOLPLQDWHGIRUH[FHVVLYHIRUFHFDVHV7KHPDMRULW\ZDV
QRW FRQYLQFHG RI DQ “H[FHVVLYH IRUFHSUREDEOH FDXVH GLVWLQFWLRQ”
KRZHYHUQRWLQJWKH“OLPLWOHVVIDFWXDOFLUFXPVWDQFHV”IRUZKLFK*UDKDP
PD\QRWRIIHUD“FOHDUDQVZHU”

  866WHYHQV-GLVVHQWLQJ
  ,G VHH DOVR -HIIULHV VXSUDQRWH  DW – GLVFXVVLQJ WKH “double standard of 
reasonableness”H[DPLQHGE\-XVWLFH6WHYHQVLQ$QGHUVRQ
  $QGHUVRQ86DWTXRWLQJ8QLWHG6WDWHVY/HRQ86
6WHYHQV-GLVVHQWLQJ
  ,GDW–44 (“The fact is that, regardless of the terminology used, the precise content 
of most of the Constitution’s civilOLEHUWLHV JXDUDQWHHV UHVWV XSRQ DQ DVVHVVPHQW RI ZKDW
DFFRPPRGDWLRQEHWZHHQJRYHUQPHQWDOQHHGDQGLQGLYLGXDOIUHHGRPLVUHDVRQDEOH”).
  6HHLGDW
  6DXFLHU86DW–*LQVEXUJ-FRQFXUULQJ
  6HHLGDW
  6HHLGDW–
  ,GDW–
  ,GDW–SOXUDOLW\RSLQLRQ

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
(YHQ LI -XVWLFH *LQVEXUJ’V SRVLWLYH WDNH RQ WKH HDVH ZLWK ZKLFK
H[FHVVLYH IRUFHPD\ EH JDXJHG LV QRW SHUVXDVLYH KHU FRQFOXVLRQ WKDW
TXDOLILHG LPPXQLW\ LV QRW “PHHW” LH SURSHU LQ XVH RI IRUFH FDVHV LV
VRXQG -XVWLFH*LQVEXUJ’V IXVLRQ RI WKH XVH RI IRUFH UHDVRQDEOHQHVV
TXHVWLRQUHIOHFWVWKHQHFHVVDU\DGPL[WXUHRIODZDQGIDFWWKDWFRXUWVPXVW
DGGUHVVXQGHU*UDKDP%XW WKHSUHYDLOLQJYLHZLQVLVWVRQGLVVHFWLQJ
WKHTXHVWLRQLQWRRQHRIIDFW“,IDQRIILFHUUHDVRQDEO\EXWPLVWDNHQO\
EHOLHYHGWKDWDVXVSHFWZDVOLNHO\WRILJKWEDFNIRULQVWDQFHWKHRIILFHU
ZRXOGEHMXVWLILHGLQXVLQJPRUHIRUFHWKDQLQIDFWZDVQHHGHG”DQGRQH
RI ODZ “7KH FRQFHUQ RI WKH LPPXQLW\ LQTXLU\ LV WR DFNQRZOHGJH WKDW
UHDVRQDEOHPLVWDNHVFDQEHPDGHDVWRWKHOHJDOFRQVWUDLQWVRQSDUWLFXODU
SROLFHFRQGXFW,IWKHRIILFHU’VPLVWDNHDVWRZKDWWKHODZUHTXLUHVLV
UHDVRQDEOHKRZHYHUWKHRIILFHULVHQWLWOHGWRWKHLPPXQLW\GHIHQVH”
+RZHYHUWKHGRXEOLQJRUELIXUFDWLRQRITXHVWLRQVOHDGVQRWRQO\WRWZR
UHDVRQDEOHQHVV LQTXLULHV VRPH ORZHU FRXUWV XQGHUWDNH D WKLUG LQTXLU\
IXUWKHU EHQHILWWLQJ WKH RIILFHU’V SHUVSHFWLYH DQG WUDQVIRUPLQJ WKH
SXUSRUWHGUHDVRQDEOHPLVWDNHRIODZTXHVWLRQLQWRDQRWKHUHYDOXDWLRQRI
IDFWV
5HDVRQDEO\8QUHDVRQDEOH8QUHDVRQDEOH3ROLFH%UXWDOLW\
6HYHUDO FLUFXLW FRXUWV KDYH DGRSWHG D WKLUG VWHS LQ WKHLU TXDOLILHG
LPPXQLW\DQDO\VLV7KH86&RXUWRI$SSHDOVIRUWKH)LIWK&LUFXLWIRU
H[DPSOHFKDUDFWHUL]HVWKHVHFRQGTXDOLILHGLPPXQLW\SURQJDVHQWDLOLQJ
“WZR GLVWLQFW EXW LQWHUWZLQHG HOHPHQWV” 7KH )LIWK&LUFXLW DVNV LQ
DGGLWLRQ WR WKH “PHULWV” TXHVWLRQ “‘>@ZKHWKHU WKH DOOHJHGO\ YLRODWHG
FRQVWLWXWLRQDOULJKWVZHUHFOHDUO\HVWDEOLVKHGDWWKHWLPHRIWKHLQFLGHQW
DQG LI VR >@ZKHWKHU WKH >GHIHQGDQW’V FRQGXFW@ ZDV REMHFWLYHO\
XQUHDVRQDEOH LQ WKH OLJKWRI WKDW WKHQFOHDUO\HVWDEOLVKHG ODZ”7KLV
WKLUGVWHSKRZHYHUDGGV\HWDQRWKHUUHDVRQDEOHQHVVLQTXLU\7KHFRXUW

  6HHLGDW*LQVEXUJ-FRQFXUULQJ
  Assessing probable cause necessarily entails “a mixed question of law and fact” as well.
2UQHODV Y8QLWHG 6WDWHV 86    GHVFULELQJ WKH VHFRQG FRPSRQHQW RI WKH
determination as “the deFLVLRQZKHWKHUWKHVHKLVWRULFDOIDFWVYLHZHGIURPWKHVWDQGSRLQWRIDQ
objectively reasonable police officer, amount to reasonable suspicion or to probable cause”).
  6DXFLHU86DW
  6HH.DUHQ0%OXPThe Qualified Immunity Defense: What’s “Clearly Established” 
and What’s Not72852/5(9–REVHUYLQJWKDWVRPHFRXUWVRIDSSHDOV
“seem to prefer a waltz to the twostep” and describing the various third inquiries)VHHDOVR%DLOH\
Y3DWDNL)GQG&LU4XLJOH\Y7XRQJ9LQK7KDL)G
QWK&LU&DUH3DUWQHUV//&Y/DVKZD\)GQWK&LU&LUFXLWV
DVNLQJWKHWKLUGTXHVWLRQIUDPHWKHLQTXLU\LQGLIIHUHQWZD\V
  7RODQY&RWWRQ)GWK&LUYDFDWHG6&W
  ,GDWWKLUGDOWHUDWLRQLQRULJLQDOTXRWLQJ+DUHY&LW\RI&RULQWK)G
WK&LU

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
H[SODLQV WKDW LQ H[FHVVLYH IRUFH FDVHV WKH “REMHFWLYH UHDVRQDEOHQHVV”
WHVWV “UHPDLQ GLVWLQFW DQG UHTXLUH LQGHSHQGHQW LQTXLU\” %XW WKH
UHSHDWHGTXHVWLRQDOORZVFRXUWVWRILQGFRQGXFWZDVUHDVRQDEOHGHVSLWH
KDYLQJIRXQGWKDWWKHFRQGXFWYLRODWHGFOHDUO\HVWDEOLVKHGODZ
$QRWKHU UHDVRQDEOHQHVV WHVW PDNHV LW HYHQ KDUGHU IRU SODLQWLIIV WR
VXFFHHGDJDLQVWGHIHQGDQWRIILFHUV7KHQ86&RXUWRI$SSHDOVIRUWKH
6HFRQG&LUFXLW -XGJH 6RWRPD\RU DUJXHG WKDW WKH WKLUG VWHS SRVHV “DQ
DGGLWLRQDOKXUGOHWRFLYLOULJKWVFODLPVDJDLQVWSXEOLFRIILFLDOVWKDWKDVQR
EDVLV LQ 6XSUHPH &RXUW SUHFHGHQW” 7KH DGGLWLRQDO UHDVRQDEOHQHVV
LQTXLU\ SURYLGHV “GHIHQGDQWV D VHFRQG ELWH DW WKH LPPXQLW\ DSSOH”
IXUWKHU XSVHWWLQJ ZKDWHYHU EDODQFH RI ULJKWV DQG OLDELOLW\ TXDOLILHG
LPPXQLW\SXUSRUWVWRPDLQWDLQ
'RXEOH FRXQWLQJ DQG WKLUGVWHS UHDVRQDEOHQHVV LQTXLULHV DOVR IRVWHU
DGGLWLRQDOMXGLFLDOIDFWILQGLQJ—GHWHUPLQDWLRQVPRUHDSSURSULDWHIRUWKH
MXU\ (PEHGGLQJ WKH VHFRQG UHDVRQDEOHQHVV WHVW ZLWKLQ WKH TXDOLILHG
LPPXQLW\DQDO\VLVHQFRXUDJHVFRXUWVWRUHVROYHIDFWXDOTXHVWLRQVDOEHLW
RIWHQ PDVTXHUDGLQJ DV OHJDO GHWHUPLQDWLRQV WKHUHE\ VNLUWLQJ WKH
UHVWULFWLRQV RQ VXPPDU\ MXGJPHQW GHPDQGLQJ GHQLDOV ZKHQ PDWHULDO
IDFWVDUHGLVSXWHGDQGUHVROYLQJIDFWVLQWKHOLJKWPRVWIDYRUDEOHWRWKH
QRQPRYDQW $  )LIWK &LUFXLW RSLQLRQ YDFDWHG E\ WKH 6XSUHPH
&RXUW LOOXVWUDWHV ZHOO WKH GDQJHUV RI TXDOLILHG LPPXQLW\’V GRXEOH
FRXQWLQJRUWKLUGVWHSUHDVRQDEOHQHVVLQWKHH[FHVVLYHIRUFHFRQWH[W
7RODQ Y &RWWRQ LQYROYHG WKH SROLFH VKRRWLQJ RI DQ XQDUPHG
$IULFDQ$PHULFDQPDQ$W DERXW  DP RQ'HFHPEHU  

  ,GTXRWLQJ%UXPILHOGY+ROOLQV)GWK&LU
  7DUDYHOODY7RZQRI:ROFRWW)GG&LU6WUDXE-GLVVHQWLQJ
%OXPVXSUDQRWHDW
  :DOF]\NY5LR)GG&LU6RWRPD\RU-FRQFXUULQJ
  ,GDW
  6HH HJ %URVVHDX Y +DXJHQ  86    6WHYHQV - GLVVHQWLQJ
(“Rather than uncertainty about the law, it is uncertainty about the likely consequences of 
Haugen’s flightWKDWSUHYHQWVPHIURPDQVZHULQJWKHTXHVWLRQRITXDOLILHGLPPXQLW\WKDWWKLV
FDVHSUHVHQWs. This is a quintessentially ‘factspecific’ question, not a question that judges should 
try to answer ‘as a matter of law.’”).
  )6XSSG6'7H[DII’G)GWK&LUYDFDWHG
6&W
  ,GDWTolan’s claim of racial profiling and discrimination under the Equal 
3URWHFWLRQ&ODXVHZDVGLVPLVVHGDQGZHQWXQDGGUHVVHGLQWKHDSSHDOV6HH7RODQ6&WDW
 Q <HW even if Tolan’s race went unmentioned in the court of appeals’ opinion RQH
wonders to what extent implicit racial bias may have affected the Fifth Circuit’s determination 
that the officer’s perception of Tolan as a threat and his resulting shooting were legally reasonable. 
The court notes, for example, that Tolan wore a “hoodie,” concealing whether Tolan had a gun in 
KLVZDLVWEDQG7RODQ)6XSSGDWThe Fifth Circuit’s opinion, which WKHFRXUWZURWH
LQWKHPLGVWRIWKH*HRUJH=LPPHUPDQWULDOIRUWKHVKRRWLQJRI7UD\YRQ0DUWLQZKRKDGIDPRXVO\
ZRUQ D KRRGLHZKHQ KHZDV VKRWZDV OLNHO\ FRJQL]DQW RI WKH QHJDWLYH DVVRFLDWLRQVZLWK WKH

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
5REELH7RODQDQGKLVFRXVLQH[LWHGWKHLUFDULQIURQWRI5REELH’VSDUHQWV’
KRPH 1RWLFLQJ WKH FDU D SROLFH RIILFHU PLVW\SHG RQH RI WKH FDU’V
OLFHQVHSODWHFKDUDFWHUVUHVXOWLQJLQDQLQDFFXUDWHUHSRUWWKDWWKHFDUZDV
VWROHQ'UDZLQJKLVSLVWROWKHRIILFHUDFFXVHGWKHPHQRIVWHDOLQJWKH
FDUDQGRUGHUHG WKHPRQWR WKHJURXQG7RODQUHVSRQGHG WKDW WKHFDU
EHORQJHGWRKLPDQGWKHQFRPSOLHGO\LQJGRZQRQWKHKRPH’VSRUFK
$ZDNHQHGE\WKHHQFRXQWHU7RODQ’VSDUHQWVFDPHRQWRWKHSRUFKLQWKHLU
SDMDPDVDQGH[SODLQHGWKDWWKHFDUGLGLQIDFWEHORQJWRWKHP2IILFHU
&RWWRQVRRQDUULYHGDWWKHVFHQHDQGRUGHUHG7RODQ’VPRWKHUWRVWDQGE\
WKH JDUDJH GRRUZKRZDV LQFUHGXORXV DW WKH RUGHU ,WZDV GLVSXWHG
ZKHWKHU2IILFHU&RWWRQSXVKHGKHUDJDLQVW WKHGRRUDQGOHIWEUXLVHVRU
HVFRUWHGKHULQDPDQQHUWKDWZRXOGQRWKDYHFDXVHGEUXLVHV ,WZDV
VLPLODUO\XQFOHDUZKHWKHU7RODQWKHQURVHWRKLVNQHHVRUWRKLVIHHW,W
ZDVDJUHHGKRZHYHUWKDW7RODQWROG&RWWRQ“‘>*@HW\RXUIXFNLQJKDQGV
RIIP\PRP’”IURPDGLVWDQFHRIDERXWILIWHHQWRWZHQW\IHHW&RWWRQ
WKHQILUHGWKUHHVKRWVDW7RODQFDXVLQJFKHVWDQGLQWHUQDOLQMXULHV
7KH )LIWK &LUFXLW XSKHOG 2IILFHU &RWWRQ’V TXDOLILHG LPPXQLW\ RQ
7RODQ’VH[FHVVLYHIRUFHFODLPVDSSO\LQJLWVWKLUGVWHSUHDVRQDEOHWHVW
'HFOLQLQJ WR DGGUHVV ZKHWKHU WKH HYLGHQFH FRXOG VXSSRUW D )RXUWK
$PHQGPHQWYLRODWLRQ WKH)LIWK&LUFXLW VWDWHG WKDW LWZDV DSSO\LQJ WKH
VHFRQGTXDOLILHGLPPXQLW\SURQJ7KHFRXUWKHOGWKDW“LWZDVFOHDUO\
HVWDEOLVKHG WKDW VKRRWLQJ DQ XQDUPHG QRQWKUHDWHQLQJ VXVSHFW LV D
)RXUWK$PHQGPHQW YLRODWLRQ” %XW LQ DVVHVVLQJ ZKHWKHU &RWWRQ’V
DFWLRQVZHUHREMHFWLYHO\XQUHDVRQDEOHLQOLJKWRIWKHFOHDUO\HVWDEOLVKHG
ODZ—WKH WKLUGVWHS—WKHFRXUW VWUD\HGHQWLUHO\ IURP WKH UHTXLUHG OHJDO
UHDVRQDEOHQHVVTXHVWLRQLQWRDIDFWXDOLQTXLU\



“hoodie.” 6HHHJ7UD\YRQ0DUWLQ&DVH,V<RXQJ%ODFNDQG:HDULQJD+RRGLHD5HFLSHIRU
'LVDVWHU" 0DU    30 KWWSXVQHZVQEFQHZVFRPBQHZV
WUD\YRQPDUWLQFDVHLV\RXQJEODFNDQGZHDULQJDKRRGLHDUHFLSHIRUGLVDVWHU GLVFXVVLQJ QHJDWLYH
SHUFHSWLRQRI\RXQJ$IULFDQ$PHULFDQPHQLQKRRGLHV
  7RODQ6&WDW
  ,G
  ,G
  ,G
  ,G
  ,GDW
  ,G
  ,G
  ,GDOWHUDWLRQLQRULJLQDO
  ,G
  7RODQY&RWWRQ)G–WK&LU
  ,GDW
  ,GDW

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
7KH )LIWK &LUFXLW GLG QRW DGGUHVV ZKHWKHU &RWWRQ KDG PDGH D
UHDVRQDEOH PLVWDNH RI ODZ DV LW VKRXOG KDYH ,QVWHDG WKH FRXUW
XQGHUWRRN D UHYLHZ WKDW DFFHSWHG DOO DPELJXRXV RU GLVSXWHG IDFWV LQ
2IILFHU &RWWRQ’V IDYRU 7KH DQDO\VLV FRQIXVHG TXDOLILHG LPPXQLW\’V
LQGXOJHQFHRI OHJDODPELJXLW\LQ WKHGHIHQGDQW’VIDYRUZLWKDQHTXDOO\
SURWHFWLYHHPEUDFHRIIDFWXDOGLVSXWHVWRWKHGHIHQGDQW’VDGYDQWDJH
,QRYHUWXUQLQJWKH)LIWK&LUFXLWWKH&RXUWVLPSO\KHOGWKDWWKHORZHU
FRXUWIDLOHGWRIROORZVXPPDU\MXGJPHQWSUHFHGHQWVGLUHFWLQJWKDWFRXUWV
YLHZHYLGHQFHLQWKHOLJKWPRVWIDYRUDEOHWRWKHQRQPRYDQW7KH&RXUW
IDLOHGWRGUDZWKHFULWLFDOOLQNEHWZHHQWKHWKLUGVWHS’VHPSOR\PHQWDQG
WKHUHVXOWLQJGLVUHJDUGIRUVXPPDU\MXGJPHQWVWULFWXUHV
%\IDLOLQJWRIRFXVRQWKHVWDQGDUGDQGSURVFULEHWKHWKLUGVWHSDQG
GRXEOHFRXQWLQJDVZHOOLQTXDOLILHGLPPXQLW\FDVHVORZHUFRXUWVPD\
FRQWLQXHWRVKDGHIDFWVXQGHUDOHJDOJXLVHDSUDFWLFHZKLFKIDYRUVSROLFH
LQ H[FHVVLYH IRUFH FDVHV7KH IXVLRQRI DQ H[FHVVLYH IRUFH VWDQGDUG
ZKLFK DOUHDG\ SULYLOHJHV WKH SROLFH SHUVSHFWLYH ZLWK D TXDOLILHG
LPPXQLW\DQDO\VLVZKLFKUHTXLUHVVSHFLILFSUHFHGHQWKROGLQJWKHDFWLRQV
XQFRQVWLWXWLRQDO DQG LQGXOJHV LQ PXOWLSOH “UHDVRQDEOHQHVV” LQTXLULHV
SUHMXGLFHV FRXUWV DJDLQVW SROLFH RIILFHU OLDELOLW\ 7KLV DSSURDFK
LQYDULDEO\ RIIHQGV EDVLF VXPPDU\ MXGJPHQW UXOHV DFFRPPRGDWHV
SROLFH’V UDVK DQG UDFLDOO\ ELDVHG FRQGXFW DQG XQGHUPLQHV  ’V
UHPHGLDOREMHFWLYHVDOOLQWKHQDPHRIDIIRUGLQJODWLWXGHWR“UHDVRQDEOH
PLVWDNHV”
(&ORVLQJWKH&RXUWKRXVH'RRUWR9LFWLPVRI3ROLFH%UXWDOLW\
3ROLFHEUXWDOLW\XQGHUPLQHVWKHOHJLWLPDF\RIODZHQIRUFHPHQWDQGWKH
FULPLQDOMXVWLFHV\VWHP$QGDQLQDGHTXDWHPHFKDQLVPIRUUHGUHVVRQO\

  6HH7RODQY&RWWRQ, 538 F. App’x 374, 376 (5th Cir. 2013)HQEDQFPHP'HQQLV
J., dissenting) (“After the panel opinion states that it will use only the 6DXFLHU VHFRQG SURQJ
DQDO\VLVWRGHFLGHWKLVFDVHRQHZRXOGH[SHFWLW WRDGGUHVVZKHWKHU&RWWRQPDGHDUHDVRQDEOH
mistake of law in using deadly force against Robbie, for that is the purpose of the second prong.”).
  6HH7RODQ6&WDW–$OLWR-FRQFXUULQJQRWLQJWKDW&RXUWDGGUHVVHG
only the “routine” question of whether evidence supported summary judgment). The Court found 
that the Fifth Circuit had improperly resolved four factual disputes in the defendant’s favor: (1) 
the porch’s lighting (“fairly dark”); (2) Tolan’s mother’s demeanor (agitated and noncompliant); 
(3) Tolan’s conduct (“shouting” and “verbally threatening”); and (4) Tolan’s interaction with the 
SROLFHDWWHPSWLQJWRLQWHUIHUH,GDW–
  6HHLGDWQ
  &KHQVXSUDQRWHDW+RZHYHU3URIHVVRU.DUHQ%OXPVXJJHVWVWKDWWKHGHFLVLRQ
sends a message to lower courts to refrain from usurping the jury’s role in qualified immunity 
FDVHV%OXPVXSUDQRWHDW–
  6HHGLVFXVVLRQVXSUD6HFWLRQ,&
  6HHGLVFXVVLRQVXSUD6HFWLRQ,&

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
IHHGV WKH SHUFHSWLRQ WKDW WKH OHJDO V\VWHP LV XQIDLU -XVWLFH 6FDOLD
REVHUYHG“WKDWWKHDSSHDUDQFHRIMXVWLFHLVDVLPSRUWDQWDVLWVUHDOLW\”
$WDWLPHRIKHLJKWHQHGFRQVFLRXVQHVVRYHUWKHJURVVO\GLVSURSRUWLRQDWH
LQFDUFHUDWLRQUDWHDQGSROLFHVKRRWLQJVRI$IULFDQ$PHULFDQVDQGRWKHU
PLQRULWLHVWKHSHUFHSWLRQDQGWKHUHDOLW\RIWKHLQMXVWLFHLVPDQLIHVW
6HFWLRQFDQFRQWULEXWHWR WKHIDLUQHVVRIWKHMXVWLFHV\VWHPE\
FRPSHQVDWLQJ YLFWLPV DQGSRWHQWLDOO\PRGHUDWLQJ SROLFH H[FHVVHV%XW
WKH VWUXFWXUDO ELDVHV LQ H[FHVVLYH IRUFH FLYLO OLWLJDWLRQ DQG TXDOLILHG
LPPXQLW\ VWDQGDUGV DUHPRUH OLNHO\ WR IRVWHU WKH YLHZ WKDW WKH MXVWLFH
V\VWHP LV XQIDLU )RUHFORVLQJ MXU\ WULDOV LQ H[FHVVLYH IRUFH FDVHV
GHSULYHVWKHODZ’VGHYHORSPHQWRI“GHPRFUDWLFOHJLWLPDF\”$QGWKH
SDUWLFXODUSURWHFWLRQWKDWSROLFHHQMR\LQFDVHVRIH[FHVVLYHIRUFHFORVHV
WKHFRXUWKRXVHGRRUVWRYLFWLPVRISROLFHEUXWDOLW\
7KH FXUUHQW VWDWH RI FLYLO OLDELOLW\ IRU SROLFH H[FHVVLYH IRUFH WKXV
UHTXLUHV FRUUHFWLRQ$OPRVW IURP LWV LQFHSWLRQTXDOLILHG LPPXQLW\KDV
GHSLFWHG D VHW RI LQWHUHVWV DQG DVVLJQHG WKHP GLIIHUHQW YDOXHV ZKLFK
IDYRUVSROLFHLQWHUHVWV1LQWK&LUFXLW-XGJH6WHSKHQ5HLQKDUGWORFDWHVLQ
WKH &RXUW’V TXDOLILHG LPPXQLW\ MXULVSUXGHQFH RYHU WKH SDVW GHFDGH “D
VWULFWO\ FRQVHUYDWLYH DQG RIWHQ H[WUHPH LGHRORJ\ WKDW HOHYDWHV”
JRYHUQPHQW RIILFHUV’ LQWHUHVWV RYHU WKRVH VHHNLQJ WR YLQGLFDWH WKHLU
FRQVWLWXWLRQDOULJKWVXQGHU

  6HH'$9,'&2/(12(48$/ -867,&(5$&($1'&/$66 ,17+($0(5,&$1&5,0,1$/
-867,&(6<67(0QRWLQJWKHimportance of peoples’ perceptions about procedures to 
their beliefs about a justice system’s legitimacy); Josh Bowers & Paul H. Robinson, 3HUFHSWLRQV
RI)DLUQHVVDQG-XVWLFH7KH6KDUHG$LPVDQG2FFDVLRQDO&RQIOLFWVRI/HJLWLPDF\DQG0RUDO
&UHGLELOLW\  :$.( )25(67 / 5(9   (2012) (“Almost certainly, the police lose 
SHUFHLYHG OHJLWLPDF\ ZKHQ WKH\ LQWHQWLRQDOO\ RU ZLOOIXOO\ RU HYHQ UHFNOHVVO\ RU QHJOLJHQWO\
employ excessive force.”).
  -(%Y$ODEDPDH[UHO7%86Q6FDOLD-GLVVHQWLQJVHH
DOVR %RZHUV	 5RELQVRQ VXSUD QRWH , at 265 (“[E]ffective law enforcement is probably 
undermined (at least to a degree) when the public believes authorities are behaving unfairly.”).
  6HH:$6+,1*7213267$%&1(:632//–KWWSVDVVHWVGRFXPHQWFORXG
RUJGRFXPHQWVWUHQGIRUUHOHDVHSGIUHSRUWLQJRIZKLWHVDUHFRQILGHQW
WKDWSROLFHWUHDWEODFNVDQGZKLWHVHTXDOO\ZKHUHDVRIEODFNVDUHQRWFRQILGHQWWKDWWKHSROLFH
WUHDW UDFHV HTXDOO\ DQG WKDW RIZKLWHV DUH FRQILGHQW WKDWSROLFH DUHKHOG DFFRXQWDEOH IRU
PLVFRQGXFWEXWWKDWRIEODFNVDUHQRWFRQILGHQWWKDWSROLFHDUHNHSWDFFRXQWDEOH6WHSKHQ
55HLQKDUGWThe Demise of Habeas Corpus and the Rise of Qualified Immunity: The Court’s 
(YHU,QFUHDVLQJ/LPLWDWLRQVRQWKH'HYHORSPHQWDQG(QIRUFHPHQWRI&RQVWLWXWLRQDO5LJKWVDQG
6RPH3DUWLFXODUO\8QIRUWXQDWH&RQVHTXHQFHV0,&+/5(9–
  A criminal justice system’s legitimacy depends in part on its perceived procedural 
IDLUQHVV6HH%RZHUV	5RELQVRQVXSUDQRWHDW–14. Fair procedures should be “neutral, 
DFFXUDWHFRQVLVWHQWWUXVWZRUWK\DQGIDLU”,GDW/HJDODXWKRULties should “act impartially, 
honestly, transparently, respectfully, ethically, and equitably.” ,GDW
  6HH.DKDQHWDOVXSUDQRWHDWVHHDOVR3ROOLVVXSUDQRWHDWQRWLQJ
LPSRUWDQFHRIMXU\WRVKDSLQJFRPPXQLW\VWDQGDUGV
  5HLQKDUGWVXSUDQRWHDW

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
4XDOLILHG LPPXQLW\’V ELDVHV GDWH EDFN KRZHYHU DW OHDVW WKUHH
GHFDGHV7KH&RXUW’VDOLJQPHQWRILQWHUHVWVLQ+DUORZVHWWKHVWDJHIRU
DQDQDO\VLVWKDWIDYRUHGWKHSROLFH:KDWHYHUWKHUXOHRUWHVWWKDWWKH&RXUW
DGRSWV OLWLJDWLRQ FRVWV DQG FRQFHUQV RYHU PXWHG SROLFH HQIRUFHPHQW
WUXPSWKHLQGLYLGXDO’VOLEHUW\LQWHUHVWV,QUHFRJQLWLRQRIWKHSHUFHSWLRQ
DQGWKHUHDOLW\RITXDOLILHGLPPXQLW\’VXQIDLUZHLJKLQJRILQWHUHVWVWKH
IROORZLQJ 3DUW SURSRVHV UHIRUPV WKDW ZRXOG JLYH D JUHDWHU ZHLJKW WR
citizens’ right to be free from excessive force
,,,7+(‘*(1(5,&’5,*+7$*$,167(;&(66,9()25&($1'7+(
6,*1,),&$1&(2)86(2))25&(32/,&,(6
$VFXUUHQWO\VWUXFWXUHGTXDOLILHGLPPXQLW\—LQSDUWLFXODUWKHFOHDUO\
HVWDEOLVKHG ODZ WHVW—SRVHV WRR JUHDW D KXUGOH IRU YLFWLPV RI SROLFH
H[FHVVLYH IRUFH7KLV LPSHGLPHQW WR UHOLHI FDQQRWEH VTXDUHGZLWK WKH
XQLTXHSUREOHPRISROLFHEUXWDOLW\RUZLWK WKH)RXUWHHQWK$PHQGPHQW
DQG   GUDIWHUV’ SDUWLFXODU IRFXV RQ VWDWH YLROHQFH 7KHVH
FRQVLGHUDWLRQVVXSSRUWUHFRJQL]LQJDPRUHJHQHUDOL]HGUXOHDQGULJKWIRU
DVVHVVLQJ WKH OHJLWLPDF\ RI WKH XVH RI IRUFH $ JHQHUDO ULJKW DJDLQVW
H[FHVVLYH IRUFH SUHVXPHV D SHUVRQDO OLEHUW\ IURP SROLFH XVH RI IRUFH
VSHFLILF FLUFXPVWDQFHV PD\ DWWHQXDWH WKH ULJKW EXW WKH\ VKRXOG EH
FRQVLGHUHGDSRVWHULRUL
*HQHUDOLW\PD\EHEHWWHU IUDPHGLI WKHSURKLELWLRQRQSUHDUUHVWDQG
VWRS DQG VHL]XUH H[FHVVLYH IRUFH LV DOVR KRXVHG LQ WKH )RXUWHHQWK
$PHQGPHQW’V 'XH 3URFHVV &ODXVH 5HFRJQLWLRQ RI D VXEVWDQWLYH GXH
SURFHVVULJKWZRXOGQRWGLVSODFHWKH)RXUWK$PHQGPHQWEXWZRXOGDIIRUG
OLWLJDQWVDGGLWLRQDOVRXUFHVRISURWHFWLRQ,PSRUWDQWO\XQGHUWKHTXDOLILHG
LPPXQLW\ SURQJ D FRXUW VKRXOG DOVR FRQVLGHU QRQFRQVWLWXWLRQDO
DXWKRULWLHV RQ XVH RI IRUFH LQFOXGLQJ VWDWXWHV UHJXODWLRQV DQG SROLFH
GHSDUWPHQWSROLFLHV7KLVDSSURDFKGRHVQRWGHULYHFRQVWLWXWLRQDOULJKWV
IURPRUFRQVWLWXWLRQDOL]HWRUWVDQGUXOHLQIUDFWLRQVUDWKHULWPRUH
IXOO\UHDOL]HVWKHFLYLOULJKWVVWDWXWH’VUHPHGLDOREMHFWLYHV
$7KH&DVHIRU*HQHUDOLW\
$JHQHUDOL]HGUXOHZLOOEHWWHUSURWHFWFLWL]HQVIURPSROLFHH[FHVVLYH
IRUFHWKDQWKHFXUUHQWFOHDUO\HVWDEOLVKHGODZIUDPHZRUN+RZVSHFLILF

  ,Gat 1246 (describing Court’s qualified immunity doctrine as “DFRQVWUXFWLRQWKDWKDV
once again exalted a lesser concern over the protection of constitutional rights”).
  ,Gat 1253 (“[A]n enlightened Court wRXOGUHFRJQL]HWKDWSDUWLFXODUO\LQOLJKWRIWKH
JURZLQJGLVWUXVWRISROLFHDQGWKHFULPLQDOMXVWLFHV\VWHPLQPLQRULW\FRPPXQLWLHVIHGHUDOFRXUWV
PXVWEHDOORZHGWRSOD\WKHLUKLVWRULFUROHDVWKHJXDUGLDQVRIFRQVWLWXWLRQDOULJKWVQRWSURKLELWHG
IURPGRLQJVRE\DMXGLFLDU\WKDWHOHYDWHVLWVFRQFHUQIRUFRPLW\DERYHWKHFRQVWLWXWLRQDOULJKWVWR
which all persons are entitled.”); Bowers & RobinsonVXSUDQRWHDW(“Our bottom line 
LVVLPSO\WKDWOD\SHUFHSWLRQVRXJKWWRPDWWHUWRWKLVEDODQFH>Eetween liberty and order].”).

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
WKHODZPXVWEHWREHFRQVLGHUHGFOHDUO\HVWDEOLVKHGLQHYLWDEO\GHFLGHV
WKH JDPH 5HTXLULQJ VSHFLILFDWLRQ WKXV HQWDLOV D SULRULWL]DWLRQ RI
YDOXHV,WLVQRWDQHXWUDODQDO\VLV7KHPRUHVSHFLILFWKHUXOHWKHPRUH
SURWHFWLYH LW LV RI WKH RIILFHU 7KH PRUH JHQHUDO WKH UXOH WKH PRUH
VROLFLWRXVLWLVRIWKHFLWL]HQ’VLQWHUHVWV7KXVIRUH[DPSOHWKHULJKWDW
LVVXHLQ%RZHUVY+DUGZLFNFRXOGEHIUDPHGVSHFLILFDOO\DV“ZKHWKHUWKH
)HGHUDO&RQVWLWXWLRQFRQIHUVD IXQGDPHQWDO ULJKWXSRQKRPRVH[XDOV WR
HQJDJHLQVRGRP\”RUPRUHJHQHUDOO\DV“‘WKHULJKWWREHOHWDORQH”
$GGUHVVLQJ WKH DQDO\VLV RI IXQGDPHQWDO OLEHUW\ LQWHUHVWV 3URIHVVRUV
/DXUHQFH 7ULEH DQG 0LFKDHO 'RUI REVHUYH “:KHQ ZH DXWRPDWLFDOO\
LQFRUSRUDWHWKHIDFWRUVWKDWSURYLGHWKHVWDWH’VSRVVLEOHMXVWLILFDWLRQVIRU
LWVUHJXODWLRQLQWRWKHLQLWLDOGHILQLWLRQRIDOLEHUW\WKHIXQGDPHQWDOQDWXUH
RIWKDWOLEHUW\QHDUO\YDQLVKHV”
6RPHWKLQJ RI WKH VDPH VRUW RFFXUVZLWK TXDOLILHG LPPXQLW\ LQ WKH
&RXUW’VSXUVXLWRIQHDULGHQWLFDO)RXUWK$PHQGPHQWSUHFHGHQWWKHIDFWV
RI ZKLFK DUH LQGLVWLQJXLVKDEOH IURP WKH FDVH EHIRUH LW %\PRYLQJ LQ
6KHHKDQIRUH[DPSOHIURPUHTXLULQJDFDVHGLVWLOOHGULJKWWREHIUHHRI
H[FHVVLYHIRUFHWRVROHO\DULJKWWKDWWDNHVLQWRDFFRXQWDKRVWRIUHDVRQV
WKH SROLFHPLJKW HQWHU WKH HVWDEOLVKHG QDWXUH RI WKDW ULJKW LQHOXFWDEO\
IUD\V7KHPRUHH[DFWLQJWKHGHPDQGIRUVLPLODULW\LQSUHFHGHQW WKH
OHVV OLNHO\ WKHUH LV WREHSUHFHGHQW DQG WKHPRUH WKH VWDQGDUGSURWHFWV
RIILFHU’V LQWHUHVWV $V D UHVXOW ZKDWHYHU OLEHUW\ LQWHUHVW LQ IUHHGRP
IURPH[FHVVLYHIRUFHH[LVWVLVLQYDULDEO\WUXQFDWHG

  -HIIULHVVXSUDQRWHat 261 (“[I]t is important to ask the right question—QRWZKHWKHU
WKHGHFLVLRQZDVDQWLFLSDWHGE\DIDFWXDOO\VLPLODUGHFLVLRQLQWKHVDPHMXULVGLFWLRQEXWZKHWKHU
WKHGHFLVLRQIROORZHGIURPWKHSULQFLSOHVRISULRUGHFLVLRQVDVDQ\UHDVRQDEOHSHUVRQZRXOGKDYH
understood them.”); Irina D. Manta & Cassandra Burke Robertson, 6HFUHW-XULVGLFWLRQ(025<
/-  (“Delineating this right can be difficult, as its definition—DQG WKXV LWV
SURWHFWLRQ—FDQYDU\JUHDWO\GHSHQGLQJRQZKDWOHYHORIDEVWUaction or generality is applied.”)
&KDUOHV 5 :LOVRQ “Location, Location, Location”: Recent Developments in the Qualified 
,PPXQLW\'HIHQVH1<8$116859$0/. 445, 475 (2000) (“[T]he way in which courts 
frame the question, ‘was the law clearly eVWDEOLVKHG’ YLUWXDOO\JXDUDQWHHV WKHRXWFRPHRI WKH
qualified immunity inquiry.”)
  /DXUHQFH+7ULEH	0LFKDHO&'RUI/HYHOVRI*HQHUDOLW\LQWKH'HILQLWLRQRI5LJKWV
8&+,/5(9–
  6HH:LOVRQVXSUDQRWHDWQRWLQJWKDWDGKHUHQFHWRJHQHUDOSULQFLSOHVOHDGVWR
GHQLDOVRITXDOLILHGLPPXQLW\DQGWKDWLQVLVWHQFHRQIDFWXDOO\LGHQWLFDOFDVHVUHVXOWVLQJUDQWVRI
TXDOLILHGLPPXQLW\VHHDOVR%OXPVXSUDQRWHDWGLVFXVVLQJJHQHUDOO\WKHdefendants’
citation of cases “demanding a more factually specific framing of the right in question” and WKH
plaintiff’s invocation of cases permitting only that which provides “fair warning”).
  7ULEH	'RUIIVXSUDQRWHDWFLWLQJ%RZHUVY+DUGZLFN86

  ,GTXRWLQJ%RZHUV86DW%ODFNPXQ-GLVVHQWLQJ
  ,GDW
  6HH&LW\RI6DQ)UDQFLVFRY6KHHKDQ6&W
  7ULEH	'RUIVXSUDQRWHDW–

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%\LQVLVWLQJWKDWRQO\SDUWLFXODUFRXUWV’KROGLQJVRQQHDULGHQWLFDOVHWV
RIIDFWVPD\SHUPLWDFDVHWRSURFHHGEH\RQGVXPPDU\MXGJPHQWRUWKH
SOHDGLQJVFXUUHQWGRFWULQHLJQRUHVWKHXWLOLW\RIEURDGOHJDOSULQFLSOHV
$V D UHVXOW WKH &RXUW DOVR ILQGV QR YDOXH LQ DQDORJ\ RSLQLRQV ZLWK
UHPRWHO\GLVWLQJXLVKDEOHIDFWVWKDWPLJKWEHDURQWKHLPPHGLDWHFDVHVDUH
VOLFHGDQGGLFHGVRWKDWQRDSSOLFDEOHODZFDQEHGHULYHGRUDSSOLHG<HW
SROLFHKDYHWRPDNHVFRUHVRIGHFLVLRQVQRWDOORIZKLFKSULRUFDVHVKDYH
DGGUHVVHG-XVWDVMXGJHVDQGODZ\HUVHQJDJHLQDQLQWHUSUHWLYHSUDFWLFH
ZKHQ LW FRPHV WR DSSO\LQJ D UXOH WR D VLWXDWLRQ VR WRR GR DOO SHRSOH
LQFOXGLQJSROLFHRIILFHUV%\XQGHUHVWLPDWLQJSROLFHRIILFHUV’DELOLW\—
RU QRW GHPDQGLQJ WKDW WKH\ OHDUQ—WR DGKHUH WR FRQVWLWXWLRQDO UXOHV
FXUUHQWGRFWULQHLJQRUHVUHDOLW\3ROLFHFDQEHH[SHFWHGWR—LQGHHGWKH\
DOUHDG\GR—JHQHUDOL]HIURPEURDGUXOHVRIGHFLVLRQDQGDSSO\WKHPWR
GLIIHUHQW VFHQDULRV ,I VRPHWKLQJ LV WUXO\ VXL JHQHULV WKHQDQRIILFHU
PD\EHHQWLWOHGWRLPPXQLW\%XWWKLVVKRXOGEHWKHH[FHSWLRQUDWKHU
WKDQWKHGHIDXOW
7KH&RXUWKDVDWWLPHVDWOHDVWUKHWRULFDOO\JHVWXUHGWRWKHUHOHYDQFH
RIUXOHVRIJHQHUDOLW\,Q6DXFLHUWKH&RXUWH[SODLQHG“7KLVLVQRWWRVD\
WKDWWKHIRUPXODWLRQRIDJHQHUDOUXOHLVEHVLGHWKHSRLQWQRULVLWWRLQVLVW
WKH FRXUWV PXVW KDYH DJUHHG XSRQ WKH SUHFLVH IRUPXODWLRQ RI WKH

  6HHLGat 1098 (“Legal thought has everything to do with the evenhanded application 
RIJHQHUDOSULQFLSOHVWRFRQFUHWHVLWXDWLRQV$SUHUHTXLVLWHIRUWKHODZ\HU’VDUWWKHUHIRUHLVWKH
HQXQFLDWLRQRISULQFLSOHV$SULQFLSOHFRQQHFWVRXULQWXLWLRQVDERXWVSHFLILFIDFWVLWXDWLRQVDWD
higher level of abstraction.”).
  2QHPD\ DUJXH WKDW WKLV ZRXOG IRLVW RQ SROLFH DQ XQUHDVRQDEOH EXUGHQ UHTXLULQJ D
lawyer’s acumen. 6HHHJ+HLHQY1RUWK&DUROLQD6&W6RWRPD\RU-
GLVVHQWLQJ(“[I]t iscourts, not officers, that are in the best position to interpret the laws.”)3DVFR
Y.QREODXFK)GWK&LU(“‘[I]t would be unreasonable to expect a police 
RIILFHUWRPDNHWKHQXPHURXVOHJDOFRQFOXVLRQVQHFHVVDU\WRDSSO\*DUQHU WRDKLJKVSHHGFDU
FKDVH”)7KLV$UWLFOHKRZHYHUPDLQWDLQVILUVWWKDWDOOSROLFHFDQEHH[SHFWHGWRXQGHUVWDQGWKH
JHQHUDOSULQFLSOHVUHODWLQJWRSROLFHPLVFRQGXFWDQGWKDWGUDZLQJIURPWKHVHLVDOUHDG\GRQHLQD
P\ULDG RI DFWLRQV HDFK GD\ 7KLV LV WKH IRXQGDWLRQDO SRLQW RI -XVWLFHGinsburg’s concurring 
RSLQLRQ LQ6DXFLHU—WKDWSROLFHFDQ DSSO\ WKH*UDKDP VWDQGDUG WKHJHQHUDO ODZ WRGLIIHUHQW
IDFWXDO VFHQDULRV WKDW WKH\ FRQIURQW 6DXFLHU Y .DW]  86  – *LQVEXUJ -
FRQFXUULQJPRGLILHGE\3HDUVRQY&DOODKDQ86%XWDV LW LVFRQVWLWXWLRQDO
ULJKWVWKDWDUHDWVWDNHDQGWKHFXUUHQWGRFWULQHLVEXLOWRQWKHFRQFHLWWKDWSROLFHDUHH[SHFWHGWR
KDYHSDUVHGHDFKIDFWDQGKROGLQJRIUHOHYDQW6XSUHPH&RXUWDQGFLUFXLWFRXUWFDVHVZLWKLQWKHLU
MXULVGLFWLRQWKHEXUGHQLVPDQDJHDEOHDQGIDLU0RUHRYHUWKHSURSRVDOWKDWXVHRIIRUFHSROLFLHV
DOVRVHUYHDVJXLGDQFHVKRXOGOLJKWHQWKHLQWHUSUHWLYHEXUGHQ6HHGLVFXVVLRQLQIUD6HFWLRQ,,,&
  7KH86&RXUWRI$SSHDOVIRUWKH7HQWK&LUFXLWDSSHDUVWRUHFRJQL]HWKHXWLOLW\—LIQRW
WKHQHFHVVLW\—of generality, employing a “sliding scale” to decide what is clearl\HVWDEOLVKHGODZ
Browder v. City of Albuquerque, 787 F.3d 1076, 1082 (10th Cir. 2015) (“[7@KHPRUHREYLRXVO\
HJUHJLRXV WKH FRQGXFW LQ OLJKW RI SUHYDLOLQJ FRQVWLWXWLRQDO SULQFLSOHV WKH OHVV VSHFLILFLW\ LV
required from prior case law to clearly establish the violation.” (TXRWLQJ6KURIIY6SHOOPDQ
)G–WK&LU

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VWDQGDUG” -XVWLFH*LQVEXUJVHHPHGWR WDNH WKHPDMRULW\DW LWVZRUG
WKRXJK VXJJHVWLQJ WKDW WKH H[FHVVLYH IRUFH HYDOXDWLRQ OHQW LWVHOI WR
DSSOLFDWLRQ RI JHQHUDO UXOHV %XW GHVSLWH WKH PDMRULW\’V SXUSRUWHG
QXDQFHG DSSURDFK LQ SUDFWLFH WKH&RXUW KDV KHZHG WR KLJKO\ VSHFLILF
UXOHVIRUDOOFLYLOULJKWVFODLPVLQFOXGLQJH[FHVVLYHIRUFH
)URPZKHUHPLJKW D JHQHUDO UXOH ORJLFDOO\ IROORZ" 3URIHVVRU -RKQ
-HIIULHV-USURSRVHVD“FOHDUO\XQFRQVWLWXWLRQDO”VWDQGDUGZKLFKZRXOG
DIIRUGEURDGHU OLDELOLW\ W\LQJ WKHPHDVXUH OHVV WR “VSHFLILF SUHFHGHQW”
WKDQWRD“FRPPRQVRFLDOGXW\”%\“FRPPRQVRFLDOGXW\”3URIHVVRU
-HIIULHVH[SODLQVKHPHDQVWKHVHQWLPHQWWKDW“>Z@HDOONQRZWKDWWKHODZ
LVZULWWHQGRZQVRPHZKHUH—DW OHDVW LW LV VXSSRVHG WREH”7KXV LW
IROORZVH[FHVVLYHIRUFHLV“FOHDUO\XQFRQVWLWXWLRQDO”
3URIHVVRU -HIIULHV’V “FOHDUO\ XQFRQVWLWXWLRQDO” WHVW GHULYHV IURP D
FRQFHUQWKDWOLDELOLW\QRWKLQJHVROHO\RQWKH“KDSSHQVWDQFH”RIDGLUHFWO\
UHOHYDQW SUHFHGHQW $EVHQW D FDVH RQ SRLQW DQ RIILFHU VKRXOG
UHDVRQDEO\ EH H[SHFWHG WR XQGHUVWDQG WKDW RXWUDJHRXV RU HJUHJLRXV
FRQGXFW LV XQFRQVWLWXWLRQDO+LV WHVWZRXOG VWLOO DIIRUG LPPXQLW\ LQ
FDVHVRIXQVHWWOHGODZDQGFORVHFDOOV
3URIHVVRU-HIIULHV’GHVLUHWRLQIHUQRWLFHLQPRUHLQVWDQFHVDQGWKXVWR
H[SDQG OLDELOLW\ DV D QHFHVVDU\ DGMXVWPHQW WR TXDOLILHG LPPXQLW\’V
EDODQFLQJRIYDOXHVLVFRPPHQGDEOH$SSO\LQJDUXOHRIJHQHUDOLW\ZRXOG
UHSODFHWKHWZRRUWKUHHWLHUHGUHDVRQDEOHQHVVWHVW%XW“FRPPRQVRFLDO
GXW\”DQG“FOHDUO\XQFRQVWLWXWLRQDO” UHPDLQDOO WRRYDJXH WHUPV DORQJ
WKHOLQHVRI“,NQRZLWZKHQ,VHHLW”DQGZLOOIDOOSUH\WRFULWLFLVPVRI

  6DXFLHU86 DW 6HH DOVR:KLWH Y3DXO\ 86   (“Of course, 
‘general statements of the law are not inherently incapable of giving fair and clear warning’WR
officers.” (quoting United States v. Lanier, 520 U.S. 259, 271 (1997)).
  6HHLGDW–*LQVEXUJ-FRQFXUULQJ
  6HHGLVFXVVLRQVXSUD6XEVHFWLRQ,&F
  -HIIULHV VXSUD QRWH  DW  TXRWLQJ 1DVK Y 8QLWHG 6WDWHV  86  

  -HIIULHVVXSUDQRWHDW-HIIULHVVXSUDQRWHDW263 (“Notice can be found 
as well in what Holmes called ‘common social duty.’”TXRWLQJ1DVKY8QLWHG6WDWHV86
6RPHORZHUFRXUWVKDYHJUDYLWDWHGWRDVLPLODUSRVLWLRQ6HH%URZGHU)G
at 1082 (“[S]ome things are so obviously unlawful that they don’t require detailed explanation 
DQGVRPHWLPHVWKHPRVWREYLRXVO\XQODZIXOWKLQJVKDSSHQVRUDUHO\WKDWDFDVHRQSRLQWLVLWVHOI
an unusual thing.”); Vinyard v. Wilson, 311 F.3d 1340, 1350 (11th Cir. 2002) (recognizing thH
“‘obvious clarity’ case [in which] the words of a federal statute or federal constitutional provision 
PD\EHVRFOHDUDQGWKHFRQGXFWVREDGWKDWFDVHODZLVQRWQHHGHGWRHVWDEOLVKWKDWWKHFRQGXFW
cannot be lawful”).
  6HH-HIIULHVVXSUDQRWHDW865 (“[P]olice should have a ‘common social duty’ not to 
use excessive force.”).
  -HIIULHVVXSUDQRWHDW–
  ,GDW–
  ,GDW

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VXEMHFWLYLW\DQGDPELJXLW\,WLVXQPRRUHGIURPREMHFWLYHVRXUFHVRIODZ
FRQVWLWXWLRQDORURWKHUZLVH
%7KH'XH3URFHVV5LJKW$JDLQVW([FHVVLYH)RUFH
6XEVWDQWLYHGXHSURFHVVDVDQDGGLWLRQDOOLPLWRQSUHDUUHVWDQGVWRS
DQG VHL]XUH H[FHVVLYH IRUFH ZRXOG DOORZ IRU JUHDWHU JHQHUDOLW\ LQ
UHJXODWLQJ SROLFH XVH RI IRUFH ,QGHHG ORFDWLQJ WKH SURKLELWLRQ RQ
H[FHVVLYHIRUFHLQWKH'XH3URFHVV&ODXVHSURYLGHVDQDGGLWLRQDO—DQG
DUJXDEO\PRUHOHJLWLPDWH—WH[WXDOEDVLVIRUWKHSURKLELWLRQ$GGLWLRQDOO\
WKHPRYHWRGXHSURFHVVDOVRVKRXOGHQDEOHFRQVLGHUDWLRQRIWKHRIILFHU’V
DEXVHRIDXWKRULW\DQGKLVVWDWHRIPLQGZKHUHDSSURSULDWH
*UDKDP’V(UURU
7KH &RXUW’V UHMHFWLRQ RI GXH SURFHVV DV D FRQVWLWXWLRQDO OLPLW RQ
H[FHVVLYH IRUFH LQ*UDKDP ZDVPLVWDNHQ 7KH &RXUW FRPSRXQGHG LWV
HUURU E\ UHQGHULQJ WKH )RXUWK $PHQGPHQW WKH H[FOXVLYH PHDQV RI
JXDUGLQJ DJDLQVW H[FHVVLYH IRUFH SUHFOXGLQJ WKH DVVHUWLRQ RI WZR
FRQVWLWXWLRQDOFODLPV—XQGHUWKH)RXUWK$PHQGPHQWDQGWKH)RXUWHHQWK
$PHQGPHQW
7KH&RXUWEDVHGLWVH[FOXVLYHDSSOLFDWLRQRIWKH)RXUWK$PHQGPHQW
WR DUUHVWV DQG LQYHVWLJDWRU\ VWRSV RQ LWV “H[SOLFLW WH[WXDO VRXUFH RI
FRQVWLWXWLRQDOSURWHFWLRQ”DVRSSRVHGWR“WKHPRUHJHQHUDOL]HGQRWLRQRI
‘GXH SURFHVV’” 7R EH VXUH WKH )RXUWK $PHQGPHQW’V DPELW RI
SURWHFWLRQLVPRUHOLPLWHG%XWDV3URIHVVRU:HOOVREVHUYHV“QRWKLQJLQ
WKHEDFNJURXQGRIWKH)RXUWK$PHQGPHQWQRULQWKH)RXUWK$PHQGPHQW
SUHFHGHQWV EHIRUH *DUQHU    VXSSRUW WKH QRWLRQ WKDW RQH RI WKH
DPHQGPHQW’VDLPVLVWRSURWHFWWKHLQWHUHVWLQSHUVRQDOVHFXULW\DJDLQVW
SK\VLFDOKDUP”,WLVWKHUHIRUHXQFOHDUZK\WKHSURVFULSWLRQRQVHDUFKHV
DQGVHL]XUHVLVPRUHDSSRVLWHWRH[FHVVLYHIRUFHWKDQWKHSURKLELWLRQRQ
GHSULYLQJSHUVRQVRIOLIHDQGOLEHUW\ZLWKRXWGXHSURFHVVRIODZ

  6HH:HOOVVXSUDQRWHDW
  &RPSDUH *UDKDP Y &RQQRU  86    (“[A]ll claims that law 
HQIRUFHPHQW RIILFHUV KDYH XVHG H[FHVVLYH IRUFH—GHDGO\ RU QRW—LQ WKH FRXUVH RI DQ DUUHVW
LQYHVWLJDWRU\ VWRS RU Rther ‘seizure’ of a free citizen should be analyzed under the Fourth 
Amendment and its ‘reasonableness’ standard, rathHU WKDQ XQGHU D ‘substantive due process’ 
approach.”HPSKDVLVRPLWWHGZLWKLGDW–%ODFNPXQ-FRQFXUULQJREMHFWLQJWRWKH
majority’s decision to hold that courts should address excessive force claims under the Fourth 
$PHQGPHQWUDWKHUWKDQVXEVWDQWLYHGXHSURFHVV
  ,GDWPDMRULW\RSLQLRQ
  :HOOVVXSUDQRWHDWIRRWQRWHRPLWWHG)RURWKHUFULWLFLVPRI*UDKDPVHH
7RQL00DVVDUR5HYLYLQJ+XJR%ODFN"7KH&RXUW’s “Jot for Jot” Account of Substantive Due 
3URFHVV1<8/5(93HWHU-5XELQ6TXDUH3HJVDQG5RXQG+ROHV
6XEVWDQWLYH'XH3URFHVV3URFHGXUDO'XH3URFHVVDQGWKH%LOORI5LJKWV&2/80/5(9


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
0RUHRYHU UHVWULFWLQJDSHUVRQ’VSURWHFWLRQDJDLQVWSROLFHH[FHVVLYH
IRUFH WR WKH )RXUWK $PHQGPHQW EHFRPHV OHVV VXSSRUWDEOH ZKHQ WKH
FRQVWLWXWLRQDOOLPLWDWLRQVRQRWKHUXVHVRIIRUFHDUHFRQVLGHUHG:KHQD
SHUVRQLVSXUVXHGE\SROLFHLQSROLFHFXVWRG\RUGHWDLQHGLQMDLO
WKH)RXUWHHQWK$PHQGPHQWJRYHUQVXVHRIIRUFH
7KH&RXUWKDVIDLOHGWRDGHTXDWHO\H[SODLQLWVFRQVWLWXWLRQDOO\P\RSLF
DSSURDFK WR H[FHVVLYH IRUFH FODLPV ,WPD\ZHOO UHIOHFW VHYHUDO RI WKH
-XVWLFHV’ XQHDVH ZLWK WKH RSHQHQGHG LQQRYDWLRQV RI VXEVWDQWLYH GXH
SURFHVV %XW WKH VDPH PDFKLQDWLRQV DUH LQYDULDEO\ LQYROYHG LQ
H[SOLFDWLQJ WKH PHDQLQJV RI WKH )RXUWK $PHQGPHQW RU WKH (LJKWK
$PHQGPHQW ,Q DGGLWLRQ WKH &RXUW’V LQVLVWHQFH RQ WKH )RXUWK
$PHQGPHQW’VH[FOXVLYHDSSOLFDELOLW\WRH[FHVVLYHIRUFHFDVHVFRQWUDGLFWV
LWVJHQHUDO WROHUDQFHRIPXOWLSOHFRQVWLWXWLRQDOFODLPV0RUHRYHUE\
IRUHFORVLQJVXEVWDQWLYHGXHSURFHVVFODLPVWKH&RXUWIXUWKHUGLPLQLVKHV
WKH SRVVLELOLW\ RI FRQVWLWXWLRQDO JURZWK LQ WKH DOUHDG\ IDOORZ ILHOG RI
H[FHVVLYHIRUFHODZ

  &W\RI6DFUDPHQWRY/HZLV86–VXEVWDQWLYHGXHSURFHVV
DSSOLHV WR D KLJKVSHHGSROLFH FKDVH UHVXOWLQJ LQ WKH GHDWKRI DPRWRUF\FOHSDVVHQJHU DQG WKH
)RXUWK$PHQGPHQWGRHVQRWDSSO\EHFDXVHDFKDVHGRHVQRWDPRXQWWRDVHL]XUH&DOLIRUQLDY
+RGDUL'86SROLFHSXUVXLWDWWHPSWLQJWRVHL]HDSHUVRQGRHVQRWDPRXQW
to “seizure” within the Fourth Amendment); Brower v. Cty. RI,Q\R86–
(only intentional termination of movements amounts to “seizure” under the Fourth Amendment).
  &KDYH] Y0DUWLQH]  86    WKH Fourteenth Amendment’s 'XH
3URFHVV&ODXVHJRYHUQVSROLFHWRUWXUHDQGEUXWDOLW\WKDWGRHVQRWSURGXFHVWDWHPHQWVXVHGDWWULDO
5RFKLQY&DOLIRUQLD86DSSO\LQJWKH“shocks the conscience” test under 
WKH'XH3URFHVV&ODXVHWRSROLFHVWRPDFKSXPSLQJRIVXVSHFW
  .LQJVOH\Y+HQGULFNVRQ6&W (“[T]he Due Process Clause 
SURWHFWVDSUHWULDOGHWDLQHHIURPWKHXVHRIH[FHVVLYHIRUFHWKDWDPRXQWVto punishment.” (quoting 
*UDKDP86DWQ%HOOY:ROILVK86“,QHYDOXDWLQJWKH
FRQVWLWXWLRQDOLW\ RI FRQGLWLRQV RU UHVWULFWLRQV RI SUHWULDO GHWHQWLRQ WKDW LPSOLFDWH RQO\ WKH
SURWHFWLRQ DJDLQVW GHSULYDWLRQRI OLEHUW\ZLWKRXW GXHSURFHVVRI ODZZH WKLQN WKDW WKHSURSHU
LQTXLU\ LVZKHWKHU WKRVHFRQGLWLRQVDPRXQW WRSXQLVKPHQWRI WKHGHWDLQHH)RUXQGHU WKH'XH
3URFHVV&ODXVHDGHWDLQHHPD\QRWEHSXQLVKHGSULRUWRDQDGMXGLFDWLRQRIJXLOWLQDFFRUGDQFH
ZLWKGXHSURFHVVRIODZ”IRRWQRWHRPLWWHG,Q.LQJVOH\KRZHYHUWKH&RXUWDSSOLHGWKH)RXUWK
Amendment’s reasonableness standard in the pretrial jail context. .LQJVOH\6&WDW
  6HH*UDKDP86DW:HOOVVXSUDQRWHDW
  :HOOV VXSUD QRWH  DW –44 (arguing that a judge’s application of WKH )RXUWK
Amendment to police excessive force cases entails “as much a creative role” as application of 
VXEVWDQWLYH GXH SURFHVV LG at 644 (characterizing the Court’s rejection of substantLYH GXH
process in favor of more explicit textual sources as “a desire to keep up appearances”). 
  6HH6ROGDOY&RRN&W\506 U.S. 56, 70 (1992) (“Certain wrongs affect more than a 
VLQJOHULJKWDQGDFFRUGLQJO\FDQLPSOLFDWHPRUHWKDQRQHRIWKH&RQVtitution’s commands. Where 
VXFKPXOWLSOHYLRODWLRQVDUHDOOHJHGZHDUHQRWLQWKHKDELWRILGHQWLI\LQJDVDSUHOLPLQDU\PDWWHU
the claim’s ‘dominant’ character. Rather, we examine each constitutional provision in turn.”); VHH
DOVR0DVVDURVXSUDQRWHat 1113 (“[I]n cases other than *UDKDPDQGLWVIHZ6XSUHPH&RXUW
applications, the Court has never declared that one constitutional provision ‘occupies the field’; 
rather, each is analyzed independently.”); Rubin, VXSUDQRWH, at 859 (“[T]he ordinary UXOHLV
that a single act can violate more than one constitutional provision.”).
  3URIHVVRU 3HWHU 5XELQ RIIHUV DW OHDVW RQH QDUURZ YLHZ RI *UDKDP XQGHU ZKLFK
VXEVWDQWLYHGXHSURFHVVFODLPVZRXOGEHSUHHPSWHGRQO\ZKHUH WKH\GLUHFWO\RYHUODSZLWK WKH

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5HFODLPLQJWKH*HQHULF'XH3URFHVV5LJKWWREH)UHHIURP
([FHVVLYH)RUFH
$Q DSSURDFK WKDW PDNHV URRP DJDLQ IRU VXEVWDQWLYH GXH SURFHVV
FODLPVFRQFHUQLQJH[FHVVLYHIRUFHDW WKH“VHL]XUH”VWDJHRIWKHSROLFH–
FLWL]HQHQFRXQWHUZRXOGIRFXVRQWKHGHSULYDWLRQRIWKHOLEHUW\LQWHUHVW
$VWKH6HFRQG&LUFXLWH[SODLQHGLQ-RKQVRQY*OLFN“TXLWHDSDUWIURP
DQ\ ‘VSHFLILF’RI WKH%LOORI5LJKWV DSSOLFDWLRQRIXQGXH IRUFHE\ ODZ
HQIRUFHPHQWRIILFHUVGHSULYHVDVXVSHFWRIOLEHUW\ZLWKRXWGXHSURFHVVRI
ODZ”
)RU DOPRVW ILIWHHQ \HDUV DIWHU*OLFNPRVW IHGHUDOFRXUWV DSSOLHG LWV
VXEVWDQWLYH GXH SURFHVV VWDQGDUG WR DOO H[FHVVLYH IRUFH FODLPV %XW
*UDKDPUHMHFWHG*OLFNLQSDUWRXWRIFRQFHUQWKDWFRXUWVDVVXPHG“WKDW
WKHUHLVDJHQHULF‘ULJKW’WREHIUHHIURPH[FHVVLYHIRUFHJURXQGHGQRWLQ
DQ\SDUWLFXODUFRQVWLWXWLRQDOSURYLVLRQEXWUDWKHULQ‘EDVLFSULQFLSOHVRI
MXULVSUXGHQFH’”5HJDUGOHVVRIZKHWKHUWKH&RXUW’VSHUFHSWLRQ
RI ORZHU FRXUWV’ UDWLRQDOHZDV DFFXUDWH WKH&RXUW VKRXOG UHFRJQL]H D
JHQHUDOULJKWDJDLQVWSROLFHH[FHVVLYHIRUFHDOEHLWRQHEDVHGQRWLQ
EXW LQ LWV FRQVWLWXWLRQDO SURJHQLWRU WKH )RXUWHHQWK $PHQGPHQW’V 'XH
3URFHVV&ODXVH&RXUWVVKRXOGQRWKRZHYHUIRUJHWWKHUHPHGLDOSXUSRVHV
RILQDQDO\]LQJDQH[FHVVLYHIRUFHFODLP
7KH IXQGDPHQWDO OLEHUW\ LQWHUHVW LQ IUHHGRP IURP H[FHVVLYH IRUFH
XQGHUVXEVWDQWLYHGXHSURFHVVLVZHOOHVWDEOLVKHGLQKLVWRU\DQGWUDGLWLRQ
GDWLQJ EDFN WR DW OHDVW 5HFRQVWUXFWLRQ 7KH UDWLILFDWLRQ RI WKH

LQWHUHVWVSURWHFWHGE\WKH)RXUWK$PHQGPHQWEXWFODLPVDOOHJLQJFRQVFLHQFHVKRFNLQJFRQGXFW
XQGHUVXEVWDQWLYHGXHSURFHVVZRXOGVWLOOEHDOORZHGDOEHLWXQGHUVSHFLILFDPHQGPHQWV5XELQ
VXSUDQRWHDW–
  )GG&LURYHUUXOHGE\*UDKDP86
  ,GDW
  *UDKDP86DW*OLFNLQVWUXFWHG
,QGHWHUPLQLQJZKHWKHU WKH FRQVWLWXWLRQDO OLQHKDVEHHQ FURVVHGD FRXUWPXVW
ORRN WR VXFK IDFWRUV DV WKH QHHG IRU WKH DSSOLFDWLRQRI IRUFH WKH UHODWLRQVKLS
EHWZHHQ WKHQHHGDQG WKHDPRXQWRI IRUFH WKDWZDVXVHG WKHH[WHQWRI LQMXU\
LQIOLFWHG DQGZKHWKHU IRUFHZDV DSSOLHG LQ DJRRG IDLWK HIIRUW WRPDLQWDLQRU
UHVWRUHGLVFLSOLQHRUPDOLFLRXVO\DQGVDGLVWLFDOO\IRUWKHYHU\SXUSRVHRIFDXVLQJ
KDUP
*OLFN)GDW
  *UDKDP86DW
  The liberty interest in freedom from excessive force may well satisfy the Court’s 
GLVSXWHGVXEVWDQWLYHGXHSURFHVVUHTXLUHPHQWWKDWWKHULJKWVEH“objectively, deeply rooted in this 
Nation’s history and tradition, and implicit in the concept of ordered liberty, such that neither 
OLEHUW\QRUMXVWLFHZRXOGH[LVWLIWKH\were sacrificed.” .LQJVOH\Y+HQGULFNVRQ6&W
6FDOLD-GLVVHQWLQJTXRWLQJ:DVKLQJWRQY*OXFNVEHUJ86–
.HUU\Y'LQ6&WGLVFXVVLQJWKHVWDQGDUGXQGHU*OXFNVEHUJ
WKDW“EHIRUHconferring constitutional status upon a previously unrecognized ‘liberty’ZHKDYH

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)RXUWHHQWK$PHQGPHQWDQGSDVVDJHRIWKH&LYLO5LJKWV$FWVUHIOHFWHGD
VLPLODU LQWHQWLRQ WR QDWLRQDOL]H FLYLO ULJKWV HQIRUFHPHQW LQFOXGLQJ
HUDGLFDWLQJ VWDWH YLROHQFH DJDLQVW$IULFDQ$PHULFDQV&RQJUHVVZDV
DFXWHO\ DZDUH RI WKH WKUHDW VWDWH YLROHQFH SRVHG WR FLWL]HQV’ OLEHUW\
LQWHUHVWVXQGHUWKH'XH3URFHVV&ODXVH6XSSRUWIRUDGXHSURFHVVULJKW
WRIUHHGRPIURPH[FHVVLYHIRUFHPD\DOVREHIRXQGLQWKH&RXUW’VFDVHV
XSKROGLQJSURVHFXWLRQVXQGHU86&WKHFULPLQDOFRXQWHUSDUW
WR
,Q6FUHZVY8QLWHG6WDWHVWKH&RXUWUHFRJQL]HGWKDWLQVWDQFHVRI
SROLFHH[FHVVLYHIRUFHPD\FRQVWLWXWHGXHSURFHVVYLRODWLRQV7KHFDVH
FRQFHUQHGWKHIHGHUDOSURVHFXWLRQRIWKUHH*HRUJLDORFDOODZHQIRUFHPHQW
RIILFHUVZKRKDGEHDWHQWRGHDWK5REHUW+DOOD\RXQJ$IULFDQ$PHULFDQ
PDQ ZKRP WKH\ KDG DUUHVWHG IRU VWHDOLQJ D FDU WLUH 7KH RIILFHUV
FODLPHGWKDW WKH\“DVVDXOWHG+DOO LQRUGHUWRSURWHFW WKHPVHOYHVDQGWR
NHHS >KLP@ IURP HVFDSLQJ” 7KH IHGHUDO JRYHUQPHQW SURVHFXWHG WKH
PHQXQGHUWKHFULPLQDOVWDWXWHWKDWGHULYHGIURPRIWKH&LYLO
5LJKWV $FW ZKLFK &RQJUHVV LQWHQGHG “WR HQIRUFH WKH )RXUWHHQWK
$PHQGPHQW” 7KH JRYHUQPHQW FRQWHQGHG WKDW WKH GHDGO\ DVVDXOW
YLRODWHG+DOO’VGXHSURFHVVULJKWV7KHRIILFHUVFKDOOHQJHGWKHFULPLQDO
VWDWXWHDUJXLQJLQSDUWWKDWLWZDVWRRYDJXHDVWRZKDWFRQVWLWXWHGDGXH
SURFHVVYLRODWLRQ
7KH&RXUWUHMHFWHGWKHRIILFHUV’JHQHUDOLW\DUJXPHQWKROGLQJWKDW“LW
LVSODLQWKDWEDVLFWRWKHFRQFHSWRIGXHSURFHVVRIODZLQDFULPLQDOFDVH
LVDWULDO—DWULDOLQDFRXUWRIODZQRWD‘WULDOE\RUGHDO’”,WQRWHGWKDW
WKH)RXUWHHQWK$PHQGPHQW’V'XH3URFHVV&ODXVHZDVQROHVVYDJXHWKDQ

required a ‘careful description of the asserted fundamental liberty interest’”) VHH DOVR.HQML
<RVKLQR$1HZ%LUWKRI)UHHGRP"2EHUJHIHOOY+RGJHV+$59/5(9
DUJXLQJWKDW2EHUJHIHOOY+RGJHV6&WRYHUUXOHGWKH*OXFNVEHUJVXEVWDQWLYH
GXHSURFHVVWHVWFI&W\RI6DFUDPHQWRY/HZLV86QGHVFULELQJWKH
“historical examples of protected liberty” as significant “in determining whether a given statute
could be judged to contravene the Fourteenth Amendment” but not relevant to executive action). 
  6HHGLVFXVVLRQVXSUD6HFWLRQ,$
  6HH.$&=252:6.,VXSUDQRWHDWVHHDOVRGLVFXVVLRQVXSUD6HFWLRQ,$
  *OLFN  )G DW  Q GLVFXVVLQJ FULPLQDO SURVHFXWLRQV RI SROLFH RIILFHUV LQ
VXSSRUWRIFLYLOOLDELOLW\IRUGXHSURFHVVYLRODWLRQVXQGHUFLWLQJ:LOOLDPVY8QLWHG6WDWHV
868QLWHG6WDWHVY3ULFH86
  86
  6HHLGDW)RUDFRPSUHKHQVLYHGLVFXVVLRQRI6FUHZVVHH:DWIRUGVXSUDQRWH
DW
  86DW–
  ,GDW
  ,GDW
  ,GDW–
  ,GDW–
  ,GDWTXRWLQJ%URZQY0LVVLVVLSSL86

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WKH3ULYLOHJHVDQG,PPXQLWLHV&ODXVHRU(TXDO3URWHFWLRQ&ODXVH%XW
WKH&RXUW TXDOLILHG QRW DOO RIILFHUV’ WRUWV DPRXQWHG WR IHGHUDO FULPHV
WKRVHZHUHFULPHVRQO\LIRIILFHUVLQWHQWLRQDOO\GHQLHGSHRSOHWKHLUULJKWV
XQGHUWKH&RQVWLWXWLRQRUIHGHUDOODZV7KRXJK6FUHZVUHIHUHQFHVRQO\
DSURFHGXUDOGXHSURFHVVYLRODWLRQ3URIHVVRU3HWHU5XELQSHUVXDVLYHO\
DUJXHV WKDW WKH &RXUW PLJKW DOVR KDYH WUHDWHG WKH SROLFH RIILFHUV’
“DUELWUDU\” DQG “FRQVFLHQFHVKRFNLQJ” IDWDO EHDWLQJ DV D GLVWLQFW
VXEVWDQWLYHGXHSURFHVVYLRODWLRQ
6LPLODUO\ LQ :LOOLDPV Y 8QLWHG 6WDWHV WKH &RXUW XSKHOG WKH
FRQYLFWLRQRIDSROLFHRIILFHUIRUYLRODWLQJDSHUVRQ’V“ULJKWDQGSULYLOHJH
QRWWREHGHSULYHGRIOLEHUW\ZLWKRXWGXHSURFHVVRIODZ”E\EHDWLQJDQG
WRUWXULQJDWKHIWVXVSHFWWRJHWDQDGPLVVLRQ7KH&RXUWKHOGWKDWWKH
'XH 3URFHVV &ODXVH YLRODWLRQV—DSSDUHQWO\ ERWK VXEVWDQWLYH DQG
SURFHGXUDOGXHSURFHVVYLRODWLRQV—ZHUHVHOIHYLGHQWDQGIHOOZHOOZLWKLQ
WKH VFRSH RI WKH FULPLQDO VWDWXWH ,W DFNQRZOHGJHG WKDW D GLIIHUHQW
TXHVWLRQZRXOG EH UDLVHG LI “OHVV REYLRXVPHWKRGV RI FRHUFLRQ” ZHUH
XVHG
1RWDEO\KRZHYHUWKH:LOOLDPV&RXUWFRQQHFWHGWKHUHPHGLDOJRDOV
RIWKHFULPLQDOFLYLOULJKWVVWDWXWHZLWKWKDWRIWKHGXHSURFHVVYLRODWLRQ
LQVXJJHVWLQJDOHQLHQWUHYLHZRIWKHSURVHFXWLRQ“2XUFRQFHUQLVWRVHH
WKDWVXEVWDQWLDOMXVWLFHLVGRQHQRWWRVHDUFKWKHUHFRUGIRUSRVVLEOHHUURUV
ZKLFKZLOOGHIHDWWKHJUHDWSXUSRVHRI&RQJUHVV LQHQDFWLQJ>QRZ
@”6LPLODUO\ WKH&RXUW VKRXOG H[DPLQH FODLPVRIGXHSURFHVV
YLRODWLRQVIRUH[FHVVLYHIRUFHZLWKDPRUHIRUJLYLQJDQDO\VLVWKDWSURYLGHV
DGGHGZHLJKWWRWKHFRQVWLWXWLRQDOYLRODWLRQ

  ,GDW-XVWLFH5XWOHGJHVWDWHGLQKLVFRQFXUUHQFHWKDW&RQJUHVVFOHDUO\LQWHQGHGWKH
criminal statute to protect the Fourteenth Amendment’s “expressly guaranteed rights not to be 
GHSULYHG RI OLIH OLEHUW\ RU SURSHUW\ ZLWKRXW GXH SURFHVV of law.” ,G DW  5XWOHGJH -
FRQFXUULQJResponding to the vagueness argument, he stated that the Fourteenth Amendment’s 
rights “are all phrases of large generalities. But they are not generalities of unillumined vagueness; 
WKH\DUHJHQHUDOLWLHVFLUFXPVFULEHGE\KLVWRU\DQGDSSURSULDWHWRWKHODUJHQHVVRIWKHSUREOHPVRI
government with which they were concerned.”,GTXRWLQJ0DOLQVNLY1HZ<RUN86
)UDQNIXUWHU-FRQFXUULQJ
  6HHLGDWSOXUDOLW\RSLQLRQVHHDOVR3DXOY'DYLV86–
GLVFXVVLQJ WKH OLPLWV RI 6FUHZV’V KROGLQJ DQG FDXWLRQLQJ DJDLQVW making “the Fourteenth 
$PHQGPHQW D IRQW RI WRUW ODZ WR EH VXSHULPSRVHG XSRQ ZKDWHYHU V\VWHPV PD\ DOUHDG\ EH
administered by the States”).
  5XELQVXSUDQRWH, at 884 (“[E]ven a hearing can’t render a fatal beating by police 
permissible.”).
  86
  6HHLGDW–TXRWLQJLQGLFWPHQW
  6HH LG DW  VHH DOVR -RKQVRQ Y *OLFN  )G   Q G&LU 
GHVFULELQJ LQGLFWPHQW DQG MXU\ FKDUJHV LQ:LOOLDPV ZKLFK VXJJHVWHG ERWK VXEVWDQWLYH DQG
SURFHGXUDOYLRODWLRQV
  6HH:LOOLDPV86DW
  ,GDW

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
8QGHUDVXEVWDQWLYHGXHSURFHVVDSSURDFKWRSUHDUUHVWDQGVWRSDQG
VHL]XUHH[FHVVLYHIRUFHDSODLQWLIIFRXOGDVVHUWDGXHSURFHVVFODLPZKHQ
KHDOOHJHVIDFWVWKDWFRQFHUQDEXVHRISRZHURULPSOLFDWHDQRIILFHU’VVWDWH
RIPLQG—IDFWRUVWKDWHVFDSHWKH)RXUWK$PHQGPHQW’VUHDFK&ODLPV
DORQJ WKHVH GLPHQVLRQV VKRXOG EH SHUPLWWHG E\ WKH )RXUWHHQWK’V
$PHQGPHQW’V SURKLELWLRQ RQ GHSULYLQJ SHRSOH RI OLEHUW\ ZLWKRXW GXH
SURFHVV$QGZKHUH WKH SODLQWLII DOOHJHVPDOLFH WKH LVVXHRI FOHDUO\
HVWDEOLVKHG ODZ LV KDUGO\ UHOHYDQW FDOOLQJ LQWR TXHVWLRQ WKH ULJLG
DSSOLFDWLRQRIWKHTXDOLILHGLPPXQLW\WHVW6XEMHFWLYHPRWLYDWLRQVVKRXOG
EHFRQVLGHUHGZKHQVXSSRUWHGE\HYLGHQFH,QWKHVHLQVWDQFHVFRXUWV
ZRXOGQRWRIWHQILQGXVHVRIIRUFHUHDVRQDEO\XQUHDVRQDEOH
)XUWKHU*UDKDP’VWUXLVPWKDWRIILFHUVDUHIRUFHGWRPDNHVSOLWVHFRQG
MXGJPHQWVVKRXOGQRWKROGVZD\LQWKHGXHSURFHVVLQTXLU\$QGFRXUWV
VKRXOGFRQVLGHUZKHWKHUSROLFHKDYHDEXVHGWKHLUDXWKRULW\LQHVFDODWLQJ
WKHXVHRIIRUFHRUIDLOLQJWRSXUVXHDOWHUQDWLYH OHVVHUXVHV$SODLQWLII
FRXOGVDWLVI\WKDWWHVWZLWKout having to allege conduct that “shocks the 
conscience.” -XVWLFH 6RWRPD\RU’V UHIUDPLQJ RI WKH H[FHVVLYH IRUFH
TXHVWLRQLQ0XOOHQL[RIIHUVDYDULDQWRIWKHSURSRVHGLQTXLU\ LQZKLFK
VKHDVNHGZKHWKHUWKHIRUFHZDVMXVWLILHGE\DJRYHUQPHQWDOLQWHUHVWLQ
VKRRWLQJWKHFDUUDWKHUWKDQXVLQJOHVVGDQJHURXVVSLNHVWULSV-XVWLFH
6RWRPD\RUZRXOGKDYHUHTXLUHGSODXVLEOHUHDVRQVIRURSWLQJWRVKRRWRYHU
ZDLWLQJIRUWKHVWULSVWRWDNHHIIHFW7KLVIRUPRILQTXLU\ZRXOGDOVR
KHOS JXDUG DJDLQVW SDUGRQLQJ ELDVHV—UDFLDO DQG RWKHUZLVH—WKDW PD\
LQIHFW SROLFH EHKDYLRU DV SURGXFWV RI “VSOLWVHFRQG MXGJPHQWV”
0RUHRYHUXQGHUGXHSURFHVVDIDFWILQGHUFRXOGDOVRDGGUHVV0XOOHQL[’V
“SURDFWLYH”UHPDUNDVSDUWRILWVLQTXLU\LQWRKLVVWDWHRIPLQGZKHQKH
VKRW/HLMD

  6HH5XELQVXSUDQRWHDW–:HOOVVXSUDQRWHDW$VWKH&RXUWLQ
.LQJVOH\UHFHQWO\FRQVWUXHG*OLFNVXEVWDQWLYHGXHSURFHVVPD\QRWPDQGDWHDVXEMHFWLYHLQTXLU\
EXWLWLVDQH[DPSOHRIRQHIDFWRUWRFRQVLGHULQDVVHVVLQJWKHH[FHVVLYHQHVVRIIRUFH.LQJVOH\Y
+HQGULFNVRQ6&W–
  $OWHUQDWLYHO\UHLQVWDWLQJWKHJRRGIDLWKGHIHQVHHOLPLQDWHGLQ+DUORZPLJKWDGGUHVVWKH
VWDWHRIPLQGFRQFHUQV6HHGLVFXVVLRQVXSUD6XEVHFWLRQ,&E0RUHWKDQNVWR3URIHVVRU:HOOV
IRUWKLVSRLQW
  6HH:HOOVVXSUDQRWHDW–
  6HH6DXFLHUY.DW]86*LQVEXUJ-FRQFXUULQJPRGLILHGE\
3HDUVRQY&DOODKDQ86  $QGHUVRQY&UHLJKWRQ 86 
6WHYHQV-GLVVHQWLQJ
  6HH6WRXJKWRQVXSUDQRWHDW–
  6HHHJ.LQJVOH\6&WDW–DSSO\LQJDQREMHFWLYHUHDVRQDEOHQHVVWHVWLQ
DQDO\]LQJDVXEVWDQWLYHGXHSURFHVVH[FHVVLYHIRUFHFODLPLQMDLOFRQWH[W
  6HH0XOOHQL[Y/XQD6&W6RWRPD\RU-GLVVHQWLQJ
  6HHLGDW–
  ,GDW

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
&8VHRI)RUFH3ROLFLHVDV&OHDUO\(VWDEOLVKHG/DZ
$VLGH IURP HODERUDWLQJ RQ WKH FRQVWLWXWLRQDO VRXUFHV RI WKH ULJKW
DJDLQVWH[FHVVLYHIRUFHWKLV$UWLFOHPDLQWDLQVWKDWWKHTXDOLILHGLPPXQLW\
DQDO\VLV’ VFRSH UHTXLUHV H[SDQVLRQ 1RQFRQVWLWXWLRQDO OLPLWDWLRQV RQ
H[FHVVLYH IRUFH VKRXOG VDWLVI\ WKH “FOHDUO\ HVWDEOLVKHG” WHVWZKHQ WKH\
SURWHFWWKHFRQVWLWXWLRQDOULJKWVDJDLQVWH[FHVVLYHIRUFH6XFKUHFRXUVH
XSKROGV TXDOLILHG LPPXQLW\’V FRQFHUQV RYHU FODULW\ DQG IDLU QRWLFH WR
RIILFHUV
8QGHUthis Article’sSURSRVDODYLFWLPRISROLFHEUXWDOLW\ZRXOGQRW
EHOLPLWHGWR6XSUHPH&RXUWRUIHGHUDOFLUFXLWFRXUWFDVHVWRGHPRQVWUDWH
WKDWWKHULJKWLVFOHDUO\HVWDEOLVKHG5DWKHUWKHYLFWLPFRXOGDOVRLQYRNH
VWDWXWHVUHJXODWLRQVDQGGHSDUWPHQWRUDJHQF\SROLFLHVDSSOLFDEOHWRWKH
RIILFHUWRVKRZWKDWLWZDVRUVKRXOGKDYHEHHQFOHDUWKDWWKHSDUWLFXODU
XVHRIIRUFHZDVSURKLELWHG$SROLF\LQIUDFWLRQZRXOGQRWDPRXQWWRD
SHUVHFRQVWLWXWLRQDOYLRODWLRQ7KHSROLF\ZRXOGRQO\LQIRUPWKHFOHDUO\
HVWDEOLVKHGDQDO\VLV$QGSROLFLHVZRXOGRQO\EHUHOHYDQWWRWKDWUHYLHZ
ZKHQ WKH\ EXWWUHVV FDVH ODZ RQ WKH SDUWLFXODU ULJKWV DJDLQVW H[FHVVLYH
IRUFH7KLVDSSURDFKGRHVQRWGUDZFRQVWLWXWLRQDOULJKWVIURPRU
FRQVWLWXWLRQDOL]H WRUWV DQG UXOH LQIUDFWLRQV 5DWKHU LW UHDOL]HV WKH FLYLO
ULJKWVVWDWXWH’VRULJLQDOUHPHGLDOSXUSRVHVSDUWLFXODUO\WKHSURWHFWLRQRI
GXHSURFHVV,QGHHGLWFRPSHOVORFDODQGVWDWHSROLFHWRHQIRUFHWKHLUUXOHV
DJDLQVW H[FHVVLYH IRUFH—RQH RI WKH SULPDU\ FRQFHUQV RI WKH
5HFRQVWUXFWLRQ&RQJUHVV
8VH RI IRUFH SROLFLHV EHDU VWULNLQJ VLPLODULW\ WR WKH FRQVWLWXWLRQDO
SURVFULSWLRQV DJDLQVW H[FHVVLYH IRUFH 0RVW SROLFH SROLFLHV SURYLGH
JXLGDQFHRQZKHQIRUFHLVJHQHUDOO\SHUPLWWHGDQGVWDQGDUGVVLPLODUWR
WKH*UDKDPDQG*OLFNWHVWVDORQJZLWKPRUHVSHFLILFSURWRFROV7KXV
WKH SROLFLHV DW RQFH HPEUDFH IDLUO\ JHQHUDOL]HG VWDQGDUGV ZKLOH DOVR
SURYLGLQJPRUHGHWDLOHGUXOHVRIZKDWPXVWRUVKRXOGEHGRQHLQSDUWLFXODU
FLUFXPVWDQFHVUHODWLQJWRIRUFH7KHVHSROLFLHV—LQERWKWKHLUJHQHUDOL]HG
DQG PRUH VSHFLILF DVSHFWV—DSSHDU GHVLJQHG WR UHDOL]H WKH JHQHUDO
SURKLELWLRQRIXQODZIXOIRUFH


  3URIHVVRU$YHU\KDVSURSRVHG WKDW LQDGGUHVVLQJ WKH WRWDOLW\RI WKHFLUFXPVWDQFHV WR
determine the reasonableness of police officers’ use of force on emotionally disturbed people, 
FRXUWVFRQVLGHUWKHLUUHOHYDQW WUDLQLQJDQGHVWDEOLVKHGSUDFWLFHV6HH$YHU\VXSUDQRWHDW
–
  6HH HJ &,1&,11$7, 32/,&('(3’7 352&('85(0$18$/86(2))25&( –
KWWSZZZFLQFLQQDWLRKJRYSROLFHDVVHWV)LOH3URFHGXUHVSGI'(19(532/,&(
'(3’723(5$7,2160$18$/86(2))25&(32/,&<WRKWWSVZZZGHQYHU
JRYRUJ3RUWDOVGRFXPHQWV2SHUDWLRQV0DQXDOSGI 6) 32/,&( '(3’7 *(1(5$/ 25'(5
86(2))25&(––KWWSZZZVISROLFHRUJPRGXOHV6KRZ'RFXPHQWDVS["GRFX
PHQWLG 

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
7KH 6DQ )UDQFLVFR 3ROLFH 'HSDUWPHQW 8VH RI )RUFH 3ROLF\ IRU
H[DPSOHSURYLGHV WKDWRIILFHUVZLOOH[HFXWH WKHLUSROLFHPLVVLRQ“ZLWK
WKHKLJKHVWUHJDUGIRUWKHGLJQLW\RIDOOSHUVRQVDQGZLWKPLQLPDOUHOLDQFH
XSRQWKHXVHRISK\VLFDOIRUFH”7KH2UGHUDOVRVWDWHVWKDW“IRUFHPD\
QRW EH UHVRUWHG WR XQOHVV RWKHU UHDVRQDEOH DOWHUQDWLYHV KDYH EHHQ
H[KDXVWHG RU ZRXOG FOHDUO\ EH LQHIIHFWLYH XQGHU WKH SDUWLFXODU
FLUFXPVWDQFHV”:KLOHWKH2UGHUUHFRJQL]HVWKHQHHGIRUIRUFHLQVRPH
FLUFXPVWDQFHV—WR SURWHFW SROLFH DQG RWKHUV—LW LQVLVWV WKDW RIILFHUV
DUWLFXODWH UHDVRQV MXVWLI\LQJ WKH IRUFH 7KH 2UGHU IXUWKHU GHWDLOV
SUHIHUUHGFDWHJRULHVRIIRUFHEHJLQQLQJZLWKYHUEDOSHUVXDVLRQPRYLQJ
WRSK\VLFDOUHVWUDLQWVQRQOHWKDOZHDSRQVDQGPHFKDQLVPVDQGILQDOO\WR
ILUHDUPV
,GHQWLI\LQJSROLFHGHSDUWPHQWXVHRIIRUFHSROLFLHVDVH[SRXQGLQJRQ
WKH FRQVWLWXWLRQDO SURKLELWLRQ RQ H[FHVVLYH IRUFH DGGUHVVHV WKH
SUREOHPDWLF KLJKO\ VSHFLILF FOHDUO\ HVWDEOLVKHG ODZ VWDQGDUG 7R WKH
H[WHQW WKH &RXUW SURSRXQGV IDLU QRWLFH DV WKH EDVLV IRU LWV FOHDUO\
HVWDEOLVKHG ODZ VWDQGDUG LQFRUSRUDWLQJ ORFDO SROLFLHV LQ WKH DQDO\VLV
UDLVHV QR FRQFHUQ ,QGHHG LW LVPRUH VHQVLEOH WR H[SHFW RIILFHUV WR EH
IDPLOLDUZLWKWKHLURZQGHSDUWPHQWXVHRIIRUFHSROLFLHVWKDQDOOUHOHYDQW
RUFRQWUROOLQJFLUFXLWFRXUWRSLQLRQV7KXVLWVKRXOGZRUNQRKDUGVKLSWR
KROGRIILFHUVDFFRXQWDEOHIRUWKHVHYLRODWLRQV
-XGLFLDO5HVSRQVHVWR3ROLF\DV&OHDUO\(VWDEOLVKHG/DZ$UJXPHQWV
7KH&RXUWKDVSUHYLRXVO\ ILHOGHGDUJXPHQWV WKDW ORFDOSROLFLHVPD\
DXJPHQWFOHDUO\HVWDEOLVKHGODZ,Q'DYLVY6FKHUHUWKH&RXUWKHOG
WKDWDQ DGPLQLVWUDWLYH UHJXODWLRQ UHTXLULQJQRWLFHDQGDKHDULQJEHIRUH
WHUPLQDWLRQ GLG QRW FRQVWLWXWH FOHDUO\ HVWDEOLVKHG ODZ IRU SXUSRVHV RI
HOLPLQDWLQJTXDOLILHGLPPXQLW\SURWHFWLRQIRUDSURFHGXUDOGXHSURFHVV
YLRODWLRQ0RUHVSHFLILFDOO\ WKH&RXUW UHMHFWHGDSURSRVDOVLPLODU WR
WKHRQHWKLV$UWLFOHDWWHPSWVWRUHVXVFLWDWH5HFRXUVHWRDVWDWXWHRUSROLF\
ZRXOGEH“OLPLWHGE\UHTXLULQJWKDWSODLQWLIIVDOOHJHFOHDUYLRODWLRQRID

  6)32/,&('(3’7VXSUDQRWHDW
  ,G
  ,GThe Order also provides that that the use of force as “summary punishment or for 
vengeance” is “clearly improper and unlawful.” ,GDW,QGLVFULPLQDWHXVHRIIRUFHZLOOVXEMHFW
RIILFHUVWRFLYLODQGFULPLQDOOLDELOLW\DQG'HSDUWPHQWGLVFLSOLQH,GDW
  6HHLGDW)XUWKHUJXLGDQFHLVSURYLGHGRQWKHXVHRIHDFKPHWKRG,GDW–)RU
H[DPSOHWKHSROLF\UHJXODWHVWKHXVHRISK\VLFDOIRUFHDGYLVLQJWKDWRIILFHUVFRQVLGHU“calling for 
additional cover officers prior to the [physical] contact.” ,GDW7KHSROLF\DOVRSURKLELWVFKRNLQJ
E\PHDQVRIDSSO\LQJSUHVVXUHWRWKHWUDFKHD,G
  86
  ,GDW–

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VWDWXWHRUUHJXODWLRQWKDWDGYDQFHGLPSRUWDQWLQWHUHVWVRUZDVGHVLJQHGWR
SURWHFWFRQVWLWXWLRQDOULJKWV”
'HVSLWHLWVUHMHFWLRQWKH&RXUWKDVQRWEHHQLQGLIIHUHQWWRWKHDSSHDO
RI UHIHUHQFLQJ RU LQFRUSRUDWLQJ JRYHUQPHQW DJHQF\ SROLFLHV LQ LWV
DVVHVVPHQWRIFOHDUO\HVWDEOLVKHGODZ,QGHHG+RSHY3HO]HUZKLFK
DSSHDUV DQ RXWOLHU LQ WKH&RXUW’V TXDOLILHG LPPXQLW\ MXULVSUXGHQFH
VXJJHVWHGDQLQLWLDOPRYHDZD\IURPWKHIL[HGVWDWHRIFOHDUO\HVWDEOLVKHG
ODZ 7KHUH WKH &RXUW KHOG WKDW TXDOLILHG LPPXQLW\ GLG QRW SURWHFW
FRUUHFWLRQVRIILFHUVZKRKDGKDQGFXIIHGDSULVRQ LQPDWH WR DKLWFKLQJ
SRVWDQGOHIWKLPWKHUHIRUVHYHQKRXUVLQWKHVXQ7KRXJKWKHFRXUW
EHORZIRXQGWKHFRQGXFWXQFRQVWLWXWLRQDOLWQHYHUWKHOHVVUXOHGWKDWWKH
ODZZDVQRWFOHDUO\HVWDEOLVKHGDWWKHWLPHGHWHUPLQLQJWKDWFLUFXLWFRXUW
SUHFHGHQWVWKDWKDGKHOGXQODZIXOWKHKDQGFXIILQJRIDQLQPDWHWRDIHQFH
IRUSURORQJHGSHULRGVRIWLPHZHUHVRGLIIHUHQWDVWRQRWSURYLGHQRWLFH
%XWWKH6XSUHPH&RXUWUHOLHGRQDSULVRQSROLF\LQFRQMXQFWLRQZLWKWKH
UHDVRQLQJRIDELQGLQJFLUFXLWRSLQLRQWRILQGWKDWWKHRIILFHUV“ZHUHIXOO\
DZDUHRIWKHZURQJIXOFKDUDFWHURIWKHLUFRQGXFW”
,QKLVGLVVHQW -XVWLFH&ODUHQFH7KRPDVGLGQRWFRQWHVW WKH&RXUW’V
PHWKRGRORJLFDO DSSURDFK LH WKH UHOLDQFH RQ SULVRQ UHJXODWLRQV EXW
LQVWHDGWRRNLVVXHZLWKWKHPDMRULW\’VLQWHUSUHWDWLRQRIZKDWWKHUHJXODWLRQ
SURVFULEHGDQGWKHRIILFHUV’FRPSOLDQFH-XVWLFH7KRPDVIRXQGWKDWWKH
UHJXODWLRQLQIDFWDXWKRUL]HGWKHXVHRIWKHKLWFKLQJSRVWVDQGWKDWWKHUH
ZDVQRHYLGHQFH WKHRIILFHUV IDLOHG WR DGKHUH WR WKH OLPLWDWLRQVRQ WKH

  6HHLGDW
  6HH $PDQGD . (DWRQ 1RWH2SWLFDO ,OOXVLRQV 7KH +D]\ &RQWRXUV RI WKH &OHDUO\
(VWDEOLVKHG/DZDQGWKH(IIHFWVRI+RSHY3HO]HURQWKH4XDOLILHG,PPXQLW\'RFWULQH*$/
5(9GHVFULELQJ6XSUHPH&RXUWUHVSRQVHWRWKHLVVXHDVFRQIXVLQJ$PHOLD$
)ULHGPDQ 1RWH 4XDOLILHG ,PPXQLW\ LQ WKH )LIWK &LUFXLW ,GHQWLI\LQJ WKH “2EYLRXV” +ROH LQ
&OHDUO\(VWDEOLVKHG/DZ7(;/5(9  DGGUHVVLQJZKHWKHUFRXUWVPD\
FRQVLGHUUHJXODWLRQVDQGSROLFLHVDVVRXUFHVRIFOHDUO\HVWDEOLVKHGODZ5\DQ(0HOW]HU1RWH
4XDOLILHG ,PPXQLW\ DQG &RQVWLWXWLRQDO1RUP *HQHUDWLRQ LQ WKH 3RVW6DXFLHU Era: “Clearly 
Establishing” the Law Through Civilian Oversight of Police7(;/5(9
(“[T]he Court itself has cited to a variety of authoULWLHVRWKHUWKDQGHFLVLRQDOODZLQLWVTXDOLILHG
immunity holdings.”).
  86
  6HH5HLQKDUGW VXSUD QRWH , at 1247 (“+RSH ZDV VKRUWlived.”); LG DW –
GHVFULELQJWKHJHQHUDOWUHQGDIWHU+RSHWRZDUGDKLJKO\VSHFLILFFOHDUO\HVWDEOLVKHGODZVWDQGDUG
  6HH+RSH86DW–
  6HHLGDWGLVFXVVLQJ*DWHVY&ROOLHU)GWK&LU
  ,GDW–7KH&RXUWIXUWKHUUHOLHGRQD'HSDUWPHQWRI-XVWLFH5HSRUWLQIRUPLQJWKH
$ODEDPD 'HSDUWPHQW RI &RUUHFWLRQV WKDW WKH SULRU GRFXPHQWHG XVH RI WKH KLWFKLQJ SRVW ZDV
LPSHUPLVVLEOHSXQLVKPHQW6HH LG DW–The Court noted that the report “buttressed” its 
“conclusion that ‘a reasonable person would have known,’ of the violation.” ,GDWFLWDWLRQ
RPLWWHGTXRWLQJ+DUORZY)LW]JHUDOG86
  6HHLGDW7KRPDV-GLVVHQWLQJ

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
SRVW’VXVH7KH+RSH-XVWLFHV’GLVDJUHHPHQWUHIOHFWVZKDWZDVRQFHDW
OHDVWDFRPIRUWZLWKXWLOL]DWLRQRIH[WUDMXGLFLDOVRXUFHVLQGHWHUPLQLQJ
ZKDW FRQGXFW LV FOHDUO\ SURKLELWHG HYHQ ZLWK FRQVWLWXWLRQDO
FRQVHTXHQFHV
7KH&RXUW’VLQYRFDWLRQRIWKHJXLGHOLQHVLQVRPHLQVWDQFHVPD\DOVR
EHVHHQDVHYLGHQFHRIKRZREYLRXVO\HVWDEOLVKHGWKH&RXUWYLHZHGWKH
ULJKW,QGHHGLQWKHFDVHRIDSDWHQWO\XQFRQVWLWXWLRQDODFWLRQWKHUHPLJKW
EHDGHDUWKRIFDVHODZH[SOLFDWLQJWKHULJKWSURPSWLQJDFRXUWWRWXUQWR
LQWHUQDOSROLFLHVWRVXSSRUWWKHVHOIHYLGHQWFODULW\RIWKHULJKW
,Q*URK Y 5DPLUH] WKH&RXUW DSSHDUHG WR UHO\ LQ SDUW RQ$7)
JXLGHOLQHV LQ KROGLQJ WKDW WKH SURKLELWLRQ RQ WKH VHDUFK ZDV FOHDUO\
HVWDEOLVKHG DQG GHQ\LQJ TXDOLILHG LPPXQLW\ SURWHFWLRQ WR WKH $7)
DJHQW 7KH &RXUW ILUVW KHOG WKDW WKH WH[W RI WKH )RXUWK $PHQGPHQW
FOHDUO\ HVWDEOLVKHG WKDW D ZDUUDQWPXVW GHVFULEHZLWK SDUWLFXODULW\ WKH
LWHPV WR EH VHL]HGPDNLQJ LW XQUHDVRQDEOH IRU DQ RIILFHU WR H[HFXWH D
ZDUUDQWZLWKRXWVXFKGHWDLO%XWWKH&RXUWDOVRUHOLHGRQ$7)’VLQWHUQDO
SROLFLHVWRVXSSRUWLWVYLHZWKDWLWZDVUHDVRQDEOHWRH[SHFWWKHRIILFHUWR
NQRZH[HFXWLRQRIWKHZDUUDQWZDVLPSURSHU7KH&RXUWIRXQGWKDWDQ
$7)GLUHFWLYHWKDWZDUQHGDJHQWVWKH\FRXOGEHKHOGOLDEOHIRUH[HFXWLQJ
IDFLDOO\ LQVXIILFLHQWZDUUDQWV “SODFHG KLPRQQRWLFH” ,Q D IRRWQRWH
KRZHYHUWKH&RXUWVRXJKWWRPLQLPL]HWKHVLJQLILFDQFHRILWVUHIHUHQFH
WRWKH$7)RUGHUVVWDWLQJ“:HGRQRWVXJJHVWWKDWDQRIILFLDOLVGHSULYHG
RI TXDOLILHG LPPXQLW\ZKHQHYHU KH YLRODWHV DQ LQWHUQDO JXLGHOLQH:H
UHIHU WR WKH$7)2UGHURQO\ WRXQGHUVFRUH WKDW SHWLWLRQHUVKRXOGKDYH
NQRZQWKDWKHVKRXOGQRWH[HFXWHDSDWHQWO\GHIHFWLYHZDUUDQW”
,Q6KHHKDQWKH&RXUWDOVRUHMHFWHGUHO\LQJRQGHSDUWPHQWSROLF\DQG
WUDLQLQJLQDVVHVVLQJUHDVRQDEOHQHVVDQGFOHDUO\HVWDEOLVKHGODZ7KH
&RXUWFRQVLGHUHGLUUHOHYDQWWRWKHTXHVWLRQRITXDOLILHGLPPXQLW\SROLFH
GHSDUWPHQWPDWHULDOVWKDWLQVWUXFWHGRIILFHUVLQWHUDFWLQJZLWKWKHPHQWDOO\
LOOWR“HQVXUHWKDWVXIILFLHQWUHVRXUFHVDUHEURXJKWWRWKHVFHQH”“FRQWDLQ
WKHVXEMHFW”DQG“UHVSHFWWKHVXVSHFW’V‘FRPIRUW]RQH’”“XVHWLPHWRWKHLU
DGYDQWDJH” DQG “HPSOR\ QRQWKUHDWHQLQJ YHUEDO FRPPXQLFDWLRQ DQG
RSHQHQGHG TXHVWLRQV WR IDFLOLWDWH WKH VXEMHFW’V SDUWLFLSDWLRQ LQ

  6HHLGDW–
  86
  6HHLGDW
  ,GDW
  ,GDW
  ,G7KH&RXUWUHOLHGRQWZR$7)RUGHUV,G
  ,GDWQHPSKDVLVDGGHG
  6HH&LW\RI6DQ)UDQFLVFRY6KHHKDQ6&W–7KH&RXUWKHOG
WKDW YLRODWLRQVRI WKH WUDLQLQJZRXOGQRW QHJDWHTXDOLILHG LPPXQLW\ WKRXJK LW DOVRTXHVWLRQHG
whether there were in fact any such violations in light of the “generality of that training.” ,GDW


 FLORIDA LAW REVIEW >9RO

FRPPXQLFDWLRQ” 6LPLODUO\ WKH &RXUW IRXQG LQVLJQLILFDQW WKH FLW\’V
SROLF\RIXVLQJKRVWDJHQHJRWLDWRUV“ZKHQGHDOLQJZLWK‘DVXVSHFW>ZKR@
UHVLVWVDUUHVWE\EDUULFDGLQJKLPVHOI’”7KH&RXUWDSSHDUHGHVSHFLDOO\
FRQFHUQHGWKDWSODLQWLIIVFRXOGVLPSO\SURGXFHH[SHUWUHSRUWVWHVWLI\LQJ
WRSROLF\YLRODWLRQVLQRUGHUWRSUHFOXGHVXPPDU\MXGJPHQW
'HVSLWHWKH&RXUW’VDSSDUHQWUHMHFWLRQRIJRYHUQPHQWDJHQF\SROLFLHV
LQDVVHVVLQJWKHFODULW\RIFRQVWLWXWLRQDOULJKWVWKH&RXUWKDVUHIHUHQFHG
WKHVHYHU\SROLFLHVLQXSKROGLQJLQGLYLGXDORIILFHUDFWLRQVDVUHDVRQDEOH
,Q3OXPKRIIY5LFNDUGWKH&RXUWFRQVLGHUHGZKHWKHUSROLFHRIILFHUV’
ILIWHHQXOWLPDWHO\IDWDOVKRWVRIDSDVVHQJHULQDKLJKVSHHGFDUFKDVHZHUH
XQFRQVWLWXWLRQDO XQGHU WKH )RXUWK $PHQGPHQW 5HMHFWLQJ WKH FODLP
WKDWWKHQXPEHURIVKRWVZDVJUDWXLWRXVDQGKHQFHXQMXVWLILHGWKH&RXUW
QRWHGWKDWRIILFHUVZHUHWDXJKWWRVKRRWXQWLOWKH\SHUFHLYHGWKHWKUHDWZDV
RYHU
,Q:LOVRQ Y /D\QH WKH &RXUW DGGUHVVHG ZKHWKHU86PDUVKDOV
YLRODWHG&KDUOHVDQG*HUDOGLQH:LOVRQV’)RXUWK$PHQGPHQWULJKWVZKHQ
WKH\EURXJKWDQHZVUHSRUWHUDQGSKRWRJUDSKHULQWRWKH:LOVRQV’KRPH
GXULQJ WKHH[HFXWLRQRIDZDUUDQW IRU WKH DUUHVW RI WKHLU VRQ DZDQWHG
IXJLWLYH7KRXJKWKH&RXUWKHOGWKHHQWU\XQFRQVWLWXWLRQDOLWIRXQGWKDW
WKHPDUVKDOVZHUHHQWLWOHGWRTXDOLILHGLPPXQLW\EHFDXVHWKHODZKDGQRW
EHHQFOHDUO\HVWDEOLVKHGDWWKHWLPHRIWKHHQWU\7KH&RXUWUXOHGWKDW
WKH86PDUVKDOV’ UHOLDQFHRQ WKH VHUYLFH’V ULGHDORQJSROLFLHVZKLFK
SHUPLWWHGPHGLDWRDFFRPSDQ\WKHPLQHQWHULQJKRPHVWRDUUHVWIXJLWLYHV
ZDVDSSURSULDWHEHFDXVHWKHODZZDVQRWRWKHUZLVHHYLGHQW


  ,GVHHDOVR6KHHKDQY&LW\RI6DQ)UDQFLVFR)GWK&LU
GHVFULELQJH[SHUWWHVWLPRQ\RQ6DQ)UDQFLVFR3ROLFH'HSDUWPHQWWUDLQLQJPDWHULDOVDQGSROLF\
UHJDUGLQJWKHPHQWDOO\LOO
  6KHHKDQ6&WDWVHHDOVR6KHHKDQ)GDW
  6KHHKDQ6&WDW
  6&W
  ,GDW–
  ,GDW(“It stands to reason that, if police officers are justified in firing at a suspect 
LQRUGHUWRHQGDVHYHUHWKUHDWWRSXEOLFVDIHW\WKHRIILFHUVQHHGQRWVWRSVKRRWLQJXQWLOWKHWKUHDW
has ended. As petitioners noted below, ‘if lethal force is justified, officers are taught to keep 
shooting until the threat is over.’” (quoting(VWDWHRI$OOHQY:HVW0HPSKLV)$SS’[
WK&LU
  86
  6HHLGDW–7KHRSLQLRQGHVFULEHVWKHHQWU\E\DWOHDVWILYHVWUHHWFORWKHGPHQ
ZLWK JXQV DV KDYLQJ RFFXUUHG LQ WKH HDUO\ PRUQLQJ KRXUV DQG QRWHV WKDW WKH\ VXEGXHG DQG
UHVWUDLQHG&KDUOHV:LOVRQFODGRQO\LQEULHIVZKLOHD:DVKLQJWRQ3RVWUHSRUWHUWRRNSLFWXUHV,G
DW$IWHUFRQGXFWLQJDVHDUFKRIILFHUVUHDOL]HGWKHVRQZDVQRWLQWKHKRPH,G:KLOHLQVLGH
WKHKRPHWKHSKRWRJUDSKHUWRRNPXOWLSOHSLFWXUHV,G
  6HHLGDW–
  6HHLGat 617 (characterizing the policy as “important to [the Court’s] conclusion”).

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
7KHUH LV QRWKLQJZURQJZLWK FRQVLGHULQJ WUDLQLQJ DQG XVH RI IRUFH
PDWHULDOV LQDVVHVVLQJDSROLFHRIILFHU’V UHDVRQDEOHQHVV ,WZRXOGVHHP
SDUWLFXODUO\XQIDLUWRDQRIILFHUWRKROGKHUOLDEOHIRUUHDVRQDEO\IROORZLQJ
KHU WUDLQLQJDQGRIILFLDO SROLF\ ,Q WKHVH LQVWDQFHV KRZHYHU DVVXPLQJ
XQFRQVWLWXWLRQDOLW\PXQLFLSDOLWLHVVKRXOGQRWHVFDSHOLDELOLW\,QGHHG
LWPD\ZHOOEHPRUHVHQVLEOHWRH[SHFWDQRIILFHUWREHFRJQL]DQWRIKHU
RZQGHSDUWPHQW’VSROLFLHVWKDQWKHKROGLQJVRIDFLUFXLWFRXUW7KRXJK
DVWKH:LOVRQ&RXUWQRWHGDFRQWUDU\SROLF\ZRXOGQRWUHQGHUFRQWUROOLQJ
FDVHODZXQFOHDUIRUSXUSRVHVRITXDOLILHGLPPXQLW\%XWLIFRPSOLDQFH
ZLWKSROLFHWUDLQLQJRUSROLF\LVWREHUHOLHGRQWRVXSSRUWDQLQGLYLGXDO
RIILFHU’V XVH RI IRUFH WKH VDPH PDWHULDOV VKRXOG EH FRQVLGHUHG LQ
DVVHVVLQJZKHWKHUDQRIILFHUNQHZRUVKRXOGKDYHNQRZQWKHFRQGXFWZDV
SURKLELWHG$QRIILFHUZKRYLRODWHVSROLFHGHSDUWPHQWSROLF\WKHUHIRUH
VKRXOGQRWEHSHUPLWWHGWRFODLPWKDWVKHODFNHGQRWLFHHQWLWOLQJKHUWR
TXDOLILHGLPPXQLW\
7DNLQJ WKHLU FXHV IURP WKH &RXUW’V FRQIXVLQJ VWDQFH RQ ZKHWKHU
QRQFRQVWLWXWLRQDO VRXUFHV LQIRUP FOHDUO\ HVWDEOLVKHG ULJKWV WKH ORZHU
FRXUWV’RSLQLRQVDUHDOVRDPELJXRXVRQWKLVVFRUH&RXUWVKDYHJHQHUDOO\
VKLHG DZD\ IURP DVVHUWLQJ D EULJKWOLQH UXOH DV WR WKH UHOHYDQFH RI
QRQFRQVWLWXWLRQDO VRXUFHV IRU WKH FOHDUO\ HVWDEOLVKHG LQTXLU\ EXW WKH\
KDYHUHOLHGRQGHSDUWPHQWSROLFLHVLQDYDULHW\RIFRQWH[WV

  6HH7HUHVVD(5DYHQHOO%ODPH,WRQWKH0DQ7KHRUL]LQJ WKH5HODWLRQVKLS%HWZHHQ
0XQLFLSDO/LDELOLW\DQGWKH4XDOLILHG,PPXQLW\'HIHQVH6(721+$///5(9
(2011) (“[O]ne might argue that an individual defendant should be afforded qualified immunity 
ZKHQPXQLFLSDOOLDELOLW\LVLPSRVHGEHFDXVHGXHWRWKHPXQLFLSDOLW\’VDFWVRURPLVVLRQVKHGLG
QRWUHalize the illegality of his conduct.”).
  6HH:LOVRQ86DW
  6HHHJ)XUQDFHY6XOOLYDQ)G WK&LU VXJJHVWLQJ WKDW
“barring urgency or exigent circumstances,” courtV PD\ FRQVLGHU SULVRQ ZULWWHQ SROLFLHV LQ
DVVHVVLQJTXDOLILHGLPPXQLW\2NLQY9LOORI&RUQZDOORQ+XGVRQPolice Dep’t)G
–G&LUKROGLQJWKDWDcourt “may examine statutory or administrative provisions 
LQFRQMXQFWLRQZLWKSUHYDLOLQJFLUFXLWRU6XSUHPH&RXUWODZWRGHWHUPLQHZKHWKHUDQLQGLYLGXDO
had fair warning that his or her behavior would violate the victim’s constitutional rights”); Weigel 
Y %URDG  )G  –55 (10th Cir. 2008) (citing to officers’ training materials, in 
DGGLWLRQ WR FDVH ODZ IURP WKHcircuit, to conclude that officers’ use of force violated victim’s 
FOHDUO\HVWDEOLVKHGFRQVWLWXWLRQDOULJKWV'UXPPRQGY&LW\RI$QDKHLP)G
WK&LUKROGLQJWKDWWKHpolice department’V“training materials are relevant not onlyWR
ZKHWKHU WKH IRUFH HPSOR\HG LQ WKLV FDVH ZDV REMHFWLYHO\ XQUHDVRQDEOH EXW DOVR WR ZKHWKHU
UHDVRQDEOH RIILFHUV ZRXOG KDYH EHHQ RQ QRWLFH WKDW WKH IRUFH HPSOR\HG ZDV REMHFWLYHO\
unreasonable.”FLWDWLRQRPLWWHG7UHDWVY0RUJDQ)GWK&LUKROGLQJ
“[p]rison regulations governing the conduct of correctional officers are . . . relevant in determining 
ZKHWKHUDQLQPDWH’s right was clearly established”). &RPSDUH%DUNHUY*RRGULFK)G
WK&LUQRWLQJWKDWSULVRQSUDFWLFHVDQGSROLFLHVFDVHODZDQGWKH“obvious cruelty
inherent in the conduct” standard PD\DIIRUGQRWLFHIRUTXDOLILHGLPPXQLW\SXUSRVHVZLWK&DVV
v. City of Dayton, 770 F.3d 368, 377 (6th Cir. 2014) (“[The detective’s]DOOHJHGYLRODWLRQVRI&LW\

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/LPLWVRQ,QWURGXFLQJ8VHRI)RUFH3ROLFLHV
7KH*URK&RXUW’VHIIRUWVWRFDELQWKHVLJQLILFDQFHRILQWHUQDODJHQF\
JXLGHOLQHYLRODWLRQVLQDVVHVVLQJWKHFOHDUO\HVWDEOLVKHGVWDWXVRIDULJKW
PD\ EH SUXGHQWLDOO\ ZLVH 7KH &RXUW FRQVLGHUHG WKH $7) JXLGHOLQHV
UHOHYDQWEHFDXVHWKH\H[SOLFLWO\DGGUHVVHGOLDELOLW\IRUDQLQYDOLGZDUUDQW
EXW H[SODLQHG WKDW D SROLF\ YLRODWLRQ VKRXOG QRW HOLPLQDWH TXDOLILHG
LPPXQLW\ “ZKHQHYHU” $ VHQVLEOH UXOH HPHUJHV WKDW ZKHUH DJHQF\
JXLGDQFHDGGUHVVHVWKHVDPHLVVXHRUFRQFHUQVWKDWWKHFRQVWLWXWLRQDOULJKW
LPSOLFDWHVWKHJXLGDQFHRUSROLF\VKRXOGKROGFRQVWLWXWLRQDOVLJQLILFDQFH
LQWKHTXDOLILHGLPPXQLW\FRQWH[W%HFDXVHWRWKHH[WHQWWKDWTXDOLILHG
LPPXQLW\LVFRQFHUQHGWKDWDQRIILFHUQRWEHKHOGOLDEOHIRUWKLQJVDERXW
ZKLFKKHGLGQRWKDYHQRWLFHWKDWPDWWHULVUHVROYHG$QRIILFHUFDQQRW
FRPSODLQWKDWWKHEHKDYLRULVQRWFOHDUO\SURKLELWHG$WDPLQLPXPWKH
&RXUW LQ*URK DFNQRZOHGJHG WKH JXLGDQFH “XQGHUVFRUH>V@” WKH FOHDU
HVWDEOLVKPHQW RI WKH ULJKW 7KXV DW WKH YHU\ OHDVW LQ D FORVH FDVH
UHIHUHQFH WR SROLF\ VKRXOG WLS WKH EDODQFH LQ IDYRU RI WKH right’s 
HVWDEOLVKPHQW
%XWDYLRODWLRQRIWKHRUGHU—RUWHVWLPRQ\RIWKDWYLRODWLRQ—ZRXOG
QRWEHGHWHUPLQDWLYHRI XQUHDVRQDEOHQHVVRU DYLRODWLRQRI VXEVWDQWLYH
GXHSURFHVVXQGHUWKHPHULWVSURQJ,QVWHDGWKHSROLF\’VH[LVWHQFHZRXOG
EH OLPLWHG WR WKHFOHDUO\HVWDEOLVKHGSURQJ$OLWLJDQWZRXOGQHHG WR

SROLF\ GR QRW FKDQJH RXU FRQFOXVLRQ WKDW KH GLG QRW DFW REMHFWLYHO\ XQUHDVRQDEO\ XQGHU WKH
circumstances.”).
  6HH*URKY5DPLUH]86Q
  6HH(VWDWHRI*DLWKHUY'LVWULFWRI&ROXPELD)6XSSGQ''&
VXJJHVWLQJUHJXODWLRQLVUHOHYDQWWRQRWLFHLQTXLU\ZKHQUHODWLRQVKLSEHWZHHQUHJXODWLRQ
and constitutional violation is not “attenuated”).
  6HH*URK86DWQ
  7KH1LQWK&LUFXLWLQ6KHHKDQIRFXVHGRQWKHSROLF\DQGWUDLQLQJPDWHULDOIRUSXUSRVHV
RIGHFLGLQJWKHPHULWVRUFRQVWLWXWLRQDOTXHVWLRQUDWKHUWKDQWKHFOHDUO\HVWDEOLVKHGODZTXHVWLRQ
The court characterized the materials as “germane to the excessive force inquiry because they 
ZHUHGHVLJQHG WRSURWHFW LQGLYLGXDOV VXFK DV6KHehan from harm.” 6KHHKDQY&LW\	RI6DQ
)UDQFLVFR)GWK&LU,Q&RXQW\RI6DFUDPHQWRY/HZLVWKH6XSUHPH
&RXUW UHMHFWHG YLRODWLRQ RI LQWHUQDO SROLFH SROLFLHV DV D IDFWRU LQ WKH VXEVWDQWLYH GXH SURFHVV
“shocks the conscience” HYDOXDWLRQ867KH1LQWK&LUFXLWKDGKHOG
WKDWDSROLFHSXUVXLWRIDPRWRUF\FOHUHVXOWLQJLQWKHGHDWKRIDPRWRUF\FOHSDVVHQJHUYLRODWHGD
Sacramento County Sheriff’s Department General Order and amounted to deliberate indifferHQFH
WKHUHE\HVWDEOLVKLQJDPDWWHUIRUWULDO,GDW–%XWWKH6XSUHPH&RXUWLQDGGLWLRQWRKROGLQJ
the appropriate measure to be the higher standard of “shocks the conscience” instead, held that 
VXFKQRQFRPSOLDQFHZRXOGQRWULVHWRWKHUHTXLVLWHOHYHORIFXOSDELOLW\IRUDGXHSURFHVVYLRODWLRQ
,GDW855 (“Regardless whether [the deputy sheriff’s] behavior offended the reasonableness held 
up by tort law or the balance struck in law enforcement’s own codes of sound practice, it does not 
VKRFNWKHFonscience, and petitioners are not called upon to answer for it under § 1983.”)VHHDOVR
&KDYH]Y0DUWLQH] 86   (“Rules designed to safeguard a constitutional 

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VKRZ WKDW WKH SROLF\ ZDV LQWHQGHG WR SURWHFW FRQVWLWXWLRQDO ULJKWV RU
VLJQLILFDQWOLEHUW\LQWHUHVWV%XWDFRXUWFRXOGILQGDVDPDWWHURIODZWKDW
GHYLDWLRQIURPWKHWUDLQLQJZDVMXVWLILHGRUWKHSROLF\ZDVQRWFOHDUDVWR
WKHSURKLELWLRQ
:RXOGWKHRXWFRPHLQ6KHHKDQKDYHEHHQGLIIHUHQWXQGHUDQDSSURDFK
LQ ZKLFK SROLFLHV FRXOG EH FRQVLGHUHG VRXUFHV RI FOHDUO\ HVWDEOLVKHG
ULJKWV":KLOHWKHDOOHJHGGHYLDWLRQVIURPSROLF\ZRXOGQRWQHFHVVDULO\
KDYHVKRUWFLUFXLWHGVXPPDU\MXGJPHQWWKH\ZRXOGGRXEWOHVVKDYHPDGH
LWDFORVHUFDOO,WDGGVDQRWKHUVRXUFHRIQRWLFHWRWKHRIILFHUWKDWFHUWDLQ
FRQGXFWLVSURKLELWHG%XWDFRXUWPD\VWLOOILQGWKDWWKHSURVFULSWLRQRU
UHTXLUHG SURFHGXUH GRHV QRW DGGUHVV WKH LQWHUHVW DOOHJHGO\ LPSOLFDWHG
HLWKHUGXHWRWKHSHUFHLYHGGHVLJQRIWKHVWDWXWHRUSROLF\RULWVDPELJXLW\
2EMHFWLRQV
7KH'DYLV&RXUW FKDUDFWHUL]HG UHOLDQFH RQ VWDWXWHV DQG SROLFLHV DV
XQZRUNDEOHEHFDXVHLWZRXOGLQFUHDVHODZVXLWVRIXQOLPLWHGVFRSH
JUDQWJUHDWHUGLVFUHWLRQWRMXGJHVWRLQWHUSUHWVWDWXWRU\DQGDGPLQLVWUDWLYH
SURYLVLRQVWRGHIHDWTXDOLILHGLPPXQLW\H[SRVHRIILFLDOVWRSURWUDFWHG
OLWLJDWLRQEHFDXVHRIWKHFRPSOLFDWHGLQTXLU\LQWRWKHFODULW\RIWKHVWDWXWH
RU UHJXODWLRQ DQG  GHWHU RIILFLDOV’ GLVFUHWLRQDU\ H[HUFLVH RI WKH
“SOHWKRUDRIUXOHV”ZKLFKGHI\FRPSOHWHFRPSOLDQFH7KHDGGHGIRFXV
RQ XVH RI IRUFH SROLFLHV DOVR PLJKW GHWHU JRYHUQPHQW HQWLWLHV IURP
HQDFWLQJ DQ\ ULJRURXV RU FRPSUHKHQVLYH JXLGHOLQHV 7KLV 6HFWLRQ
DGGUHVVHV WKHVH FRQFHUQV LQ WXUQ DQG ILQGV WKDW WKH\ GR QRW SURYH
FRPSHOOLQJ
D,QFUHDVHG/LWLJDWLRQRI8QOLPLWHG6FRSH
,QFRUSRUDWLQJQRQFRQVWLWXWLRQDOVRXUFHVWRFOHDUO\HVWDEOLVKDULJKWDW
LVVXH ZLOO DOPRVW FHUWDLQO\ LQFUHDVH OLWLJDWLRQ %XW DOORZLQJ FRXUWV WR
GHWHUPLQHZKHWKHU WKHXVHRI IRUFHSROLF\ZDV LQWHQGHG WRSURWHFW WKH
FRQVWLWXWLRQDOULJKWRURWKHUVLJQLILFDQWLQWHUHVWVKDUGO\VHHPVRXWVLGHWKH
FRPSHWHQFHRIFRXUWV$GGUHVVLQJWKDWLQLWLDOOHJDOTXHVWLRQZLOOHQDEOH
FRXUWVWRILOWHURXWIULYRORXVDQGLQYDOLGODZVXLWV
0RUHRYHULQFOXGLQJH[WDQWSROLFLHVDQGJXLGDQFHZLWKLQWKHFOHDUO\
HVWDEOLVKHGLQTXLU\GRHVQRW“VXSHULPSRVH>@”FRQVWLWXWLRQDOODZRQWKHP
RU“WRUWLI\WKH)RXUWHHQWK$PHQGPHQW”5DWKHUDOOWKLV$UWLFOHXUJHV
LVDQH[DPLQDWLRQRIWKHRIILFHUV’NQRZOHGJHRIWKHVHSROLFLHVDQGWKHLU

ULJKW KRZHYHU GR QRW H[WHQG WKH VFRSH RI WKH FRQVWLWXWLRQDO ULJKW LWVHOI MXVW DV YLRODWLRQVRI
judicially crafted prophylactic rules do not violate the constitutional rights of any person.”).
  'DYLVY6FKHUHU86–
  .LQJVOH\Y+HQGULFNVRQ6&W6FDOLD-GLVVHQWLQJTXRWLQJ
'DQLHOVY:LOOLDPV86

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UHOHYDQFHWRWKHFODULW\RIDFRQVWLWXWLRQDOULJKWDVVHUWHG,WLVLUUHOHYDQW
ZKHWKHUWKHVHSROLF\LQIUDFWLRQVPLJKWVXSSRUWDGGLWLRQDOUHOLHIWKURXJK
LQWHUQDOGLVFLSOLQHRUVWDWHODZFODLPVIRUDVVDXOWDQGEDWWHU\
$QDORJRXVDUJXPHQWVZHUHPDGHLQWKHFULPLQDOFRQWH[WDWWKHDGYHQW
RIIHGHUDOSURVHFXWLRQVXQGHUWKHFULPLQDOSURYLVLRQVRIWKH&LYLO5LJKWV
$FWV,Q6FUHZVWKHSROLFHDUJXHGXQVXFFHVVIXOO\WKDWEHFDXVHWKH\ZHUH
FULPLQDOO\ OLDEOH IRU PXUGHU XQGHU VWDWH ODZ WKH\ VKRXOG QRW EH
SURVHFXWHG IRU FLYLO ULJKWV YLRODWLRQV %XW WKH IDFW WKDW DOWHUQDWLYH
UHPHGLHVH[LVWVKRXOGQRWSUHFOXGHFRQVWLWXWLRQDOUHOLHI
2QHPLJKWDOVRDUJXHWKDWUHOLDQFHRQXVHRIIRUFHSROLFLHVFUHDWHVD
ERG\ RI H[FHVVLYH IRUFH ODZ WKDW ZRXOG YDU\ IURP MXULVGLFWLRQ WR
MXULVGLFWLRQ+RZHYHU WKH&RXUW KDV LQ IDFW FRQVLGHUHG WKH UXOHV RI
LQGLYLGXDO VWDWHV LQ DVVHVVLQJ UHDVRQDEOHQHVV XQGHU WKH )RXUWK
$PHQGPHQW0RUHRYHUWKHLQFOXVLRQRIXVHRIIRUFHSROLFLHVKHUHLV
OLPLWHGWR WKHTXDOLILHGLPPXQLW\TXHVWLRQDQGWKXVDGGUHVVHVRQO\ WKH
TXHVWLRQRIQRWLFHQRWZKHWKHUWKHUHZDVDFRQVWLWXWLRQDOYLRODWLRQ
E-XGLFLDO'LVFUHWLRQ
7KHPL[HGTXHVWLRQ RI ODZ DQG IDFW—ZKHWKHU D UHDVRQDEOH RIILFHU
FRXOGWKLQNWKDWWKHFRQGXFWZDVODZIXOLQOLJKWRIWKHVWDWXWHUHJXODWLRQ
RU SROLF\—FRXOG DOVR EH GHFLGHG E\ D FRXUW WKRXJK WKLV $UWLFOH
VXJJHVWHGHDUOLHUWKDWWKDWLVVXHLVEHWWHUVXLWHGIRUDMXU\ZLWKQRPRUH
GLIILFXOW\WKDQWKHDOUHDG\UHTXLUHGLQTXLU\LQWRWKHFODULW\RIFDVHODZ
7KH'DYLV&RXUWFRPSODLQHGWKDWLWZRXOGEH“XQIDLUDQGLPSUDFWLFDEOH”
WRUHTXLUHRIILFLDOVWRNQRZWKHUXOHVDVZHOODVWKHLULQWHQW%XWKHUHD
FRXUWZRXOGDVVHVVZKHWKHULWZDVREMHFWLYHO\UHDVRQDEOHIRUDQRIILFHU
QRWWRXQGHUVWDQGWKDWWKHVWDWXWH’VHQDFWPHQWRUSROLF\’VSURPXOJDWLRQ
IHOOZLWKLQWKHDPELWRIWKHULJKW7KDWLQTXLU\LVOLWWOHGLIIHUHQWIURPWKH
RQHFRXUWV DOUHDG\XQGHUWDNH LQ DVVHVVLQJ WKH FODULW\RI FDVH ODZ ,I

  6HH HJ LG (questioning “tortify[ing]” of constitutional rights when there are other 
VRXUFHVRIODZE\ZKLFKUHOLHIPD\EHVRXJKW
  6HH6FUHZVY8QLWHG6WDWHV86“7KHIDFWWKDWLWLVDOVRDYLRODWLRQ
of state law does not make it any the less a federal offense punishable as such.”)
  6HH:KUHQY8QLWHG6WDWHV86(“Moreover, police enforcement 
SUDFWLFHVHYHQLIWKH\FRXOGEHSUDFWLFDEO\DVVHVVHGE\DMXGJHYDU\IURPSODFHWRSODFHDQGIURP
WLPHWRWLPH:HFDQQRWDFFHSWWKDWWKHVHDUFKDQGVHL]XUHSURWHFWLRQVRIWKH)RXUWK$PHQGPHQW
are so variable, and can be made to turn upon such trivialities.”FLWDWLRQVRPLWWHG
  6HH7HQQHVVHHY*DUQHU86–
  'DYLVY6FKHUHU86Q(“Such an understanding often eludes 
even trained lawyers with full access to the relevant legislative or administrative materials.”).
  7KH'DYLVGLVVHQWHrs would have relied, for example, on the Florida Attorney General’s 
Opinion requiring due process prior to termination and the regulation as “evidence demonstrating 
the objective unreasonableness of appellants’ conduct.” ,G DW  %UHQQDQ - GLVVHQWLQJ
Characterizing the regulation as at least “relevant” Justice Brennan contended that “[s]uch an 
REMHFWLYH EDVLV RI NQRZOHGJH SURYLGHV DW OHDVW DV UHOLDEOH DPHDVXUH RI WKH UHDVRQDEOHQHVV RI

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LQGHHGWKDWLQWHUSUHWDWLRQZHUHDPELJXRXVRUHOXVLYHWKHQDFRXUWVKRXOG
ILQGWKHRIILFHU’VDFWLRQVUHDVRQDEOHDQGKROGTXDOLILHGLPPXQLW\SURWHFWV
WKHRIILFHU
2QH PLJKW WKLQN RI WKH LQFOXVLRQ RI XVH RI IRUFH SROLFLHV DV DQ
LQWHUSUHWLYH DLG WR GHFLSKHULQJ FRQVWLWXWLRQDO ODZV’ SURKLELWLRQ RQ
H[FHVVLYHIRUFH7KH)RXUWKDQG)RXUWHHQWK$PHQGPHQW’VSURKLELWLRQV
DUHQRWDOOWKDWGLVWLQFWIURP+/$+DUW’VOHJDOUXOHIRUELGGLQJYHKLFOHV
LQ WKH SDUN &DVH ODZPD\ H[SDQG D ELW RQ WKH UXOH’V VFRSH EXW D
6HJZD\FRDVWLQJE\IRU WKHILUVW WLPHPD\FDOO LQWRTXHVWLRQ WKHUXOH’V
UHDFK 6\PSDWKHWLF WR WKH SROLFH RIILFHU’V TXDQGDU\ WKH &RXUW KDV
UHIXVHG WRPDNH KHU XQGHUWDNH WKH OHJDO DQDO\VLV EDVHG VLPSO\ RQ WKH
JHQHUDO UXOH %XW LW ZRXOG PDNH OLWWOH VHQVH WR QRW KROG WKH RIILFHU
DFFRXQWDEOH IRU IDLOXUH WR HQIRUFH WKH QRYHKLFOHV UXOH LI KHU SROLFH
KDQGERRNVWDWHV WKDW6HJZD\VPD\QRWHQWHU WKHSDUN ,Q WKHTXDOLILHG
LPPXQLW\ FRQWH[W XVH RI IRUFH SROLFLHVPD\ FODULI\ WKH “KD]\ ERUGHU
EHWZHHQH[FHVVLYHDQGDFFHSWDEOHIRUFH”7KH\VKRXOGEHVHHQDVDQ
DLGWRWKHJHQHUDOUXOHDJDLQVWH[FHVVLYHIRUFHWKHUHOHYDQFHRIZKLFKWKH
&RXUW PD\ GHWHUPLQH WDNLQJ LQWR DFFRXQW WKH SXUSRVHV RI WKH
FRQVWLWXWLRQDOSURKLELWLRQ
F3URWUDFWHG/LWLJDWLRQGXHWR&RPSOH[LW\
$GGLWLRQDOVRXUFHVRIFOHDUO\HVWDEOLVKHGODZZLOOOLNHO\UHTXLUHPRUH
YHWWLQJE\DFRXUW%XWPRVWRIWKHVHLVVXHVFRXOGEHUHVROYHGRQDPRWLRQ
WRGLVPLVVRUIRUVXPPDU\MXGJPHQWPHDQLQJRQO\WKDWPRUHEULHILQJRQ
DSROLF\’VVLJQLILFDQFHZRXOGEHUHTXLUHG
$UHDVRQDEOHREMHFWLRQLVWKDWXVHRIIRUFHJXLGDQFHPD\QRWDOZD\V
SURYH KHOSIXO 7KH -XVWLFHV’ GLVDJUHHPHQW RYHU WKH PHDQLQJ RI WKH
UHJXODWLRQ DW LVVXH LQ +RSH IRU H[DPSOH HYLGHQFHV WKH SRWHQWLDO
OLPLWDWLRQVRIWXUQLQJWRWKHVHVRXUFHV$GGLWLRQDO“FOHDUO\HVWDEOLVKHG”
UHIHUHQFHVPD\VRPHWLPHVSURYHQRPRUHEHQHILFLDOWKDQFDVHODZLIWKH\
DUHDOVRDPELJXRXVRULQVFUXWDEOH

official action as does a court’s SRVWKRFparsing of cases.” ,GDWQ
  6HH+/$+DUW3RVLWLYLVPDQGWKH6HSDUDWLRQRI/DZDQG0RUDOV+$59/5(9

  6HH+HLHQY1RUWK&DUROLQD6&W
  6HH6DXFLHUY.DW]86TXRWLQJ3ULHVWHUY5LYLHUD%HDFK
)G–WK&LU
  /RQ/)XOOHU3RVLWLYLVPDQG)LGHOLW\WR/DZ—$5HSO\WR3URIHVVRU+DUW+$59/
5(9–DGYRFDWLQJILQGLQJPHDQLQJWKURXJKSXUSRVHRIUXOH
  &RPSDUH+RSHY3HO]HU86–KROGLQJFOHDUO\HVWDEOLVKHGODZ
ZDVYLRODWHGZKHQUHVSRQGHQWVGLGQRWFRPSO\ZLWKWKHUHJXODWLRQDWLVVXHZLWKLGDW–
7KRPDV - GLVVHQWLQJ DUJXLQJ WKH UHJXODWLRQ DW LVVXH H[SUHVVO\ DXWKRUL]HG WKH FKDOOHQJHG
FRQGXFW
  6HH HJ&LW\ RI 6DQ)UDQFLVFR Y 6KHHKDQ 6&W    ILQGLQJ
WUDLQLQJPDWHULDOXQKHOSIXOWRFODULW\RIODZEHFDXVHRIWKHLUJHQHUDOLW\VHHDOVR+DUPRQVXSUD

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
0RUHRYHUFULWLFVKDYHLGHQWLILHGFHUWDLQSROLFHWUDLQLQJDQGSROLFLHV
DVWKHYHU\FDXVHVRIEUXWDOLW\EHFDXVHWKH\LQFXOFDWHD“ZDUULRUPLQGVHW”
HPSKDVL]LQJILUHDUPVXVDJHDQGGHIHQVLYHWDFWLFVRYHUUHVWUDLQWDQGGH
HVFDODWLRQ&KDQJHVDUHGRXEWOHVVUHTXLUHG3RWHQWLDOLPSURYHPHQWVWR
WKHVHSROLFLHVZRXOGWKHQDGGWRWKHGHYHORSPHQWRIFOHDUO\HVWDEOLVKHG
ULJKWVDJDLQVWH[FHVVLYHIRUFH7KXVRQEDODQFHFRQVLGHUDWLRQRIPRUH
VRXUFHVVKRXOGPRYHFRXUWVWRZDUGILQGLQJDFOHDUO\HVWDEOLVKHGULJKWLQ
FORVH FDVHV DQG DW OHDVW DGGUHVVLQJ WKH FRQVWLWXWLRQDO LQTXLU\ LI QRW
SURGXFLQJMXU\WULDOV)URPWKHSHUVSHFWLYHRIWKRVHFRQFHUQHGZLWKSROLFH
H[FHVVLYHIRUFHWKLVVKRXOGQRWSURYHSUREOHPDWLF—UDWKHULWVKRXOGEH
GHVLUDEOH
G2YHUGHWHUUHQFH
5HVHDUFKRQWKHORQJPDLQWDLQHGDUJXPHQWWKDWFRQVWLWXWLRQDOOLDELOLW\
VSXUV H[FHVVLYH FDXWLRQ LQ RIILFHUV VXJJHVWV WKHVH FRQFHUQV DUH
RYHUVWDWHG2IILFLDOVGRQRWDSSHDUWRUHIUDLQIURPGLVFUHWLRQDU\GXWLHV
DQGSUDFWLFHVRXWRIIHDURIOLWLJDWLRQ0RUHRYHULWLVQRWFOHDU
ZKHWKHUH[SDQVLYHFRQVWLWXWLRQDO WRUW OLDELOLW\ZRXOGH[SRVHRIILFHUV WR
VLJQLILFDQWO\PRUHOLWLJDWLRQ2IILFHUVZKRYLRODWHVWDWXWHVRUSROLFLHVFDQ
DOUHDG\EHVXHGZKHUHWKHVWDWXWHDWLVVXHDIIRUGVDFDXVHRIDFWLRQVXEMHFW
WRGLVFLSOLQHRUSXQLVKPHQW WKURXJKLQWHUQDOV\VWHPVRUKHOGOLDEOHIRU

QRWH DW– GHVFULELQJXVHRI IRUFHSROLFLHV DV UHKDVKRI DPELJXRXV ODZ$ UHODWHG
FRQFHUQLVWKDWXVHRIIRUFHSROLFLHVGRQRWDGHTXDWHO\OLPLWH[FHVVLYHIRUFH:KLOHWKHFULWLTXHLV
QRWZLWKRXWPHULWDGRSWLQJ WKHVHSROLFLHVIRUSXUSRVHVRIQRWLFHXQGHU WKHTXDOLILHG LPPXQLW\
SURQJFDQRQO\IRUHFORVHVRPHVFHQDULRVZKHUHSROLFHPLJKWRWKHUZLVHFODLPODFNRIIDLUZDUQLQJ
GXHWRDSDXFLW\RIFDVHODZRQSRLQW
  6HWK6WRXJKWRQLaw Enforcement’s “Warrior” Problem+$59/5(9)2580
0DWW$SX]]R3ROLFH5HWKLQN/RQJ7UDGLWLRQRQ8VLQJ)RUFH1<7,0(60D\
  KWWSZZZQ\WLPHVFRPXVSROLFHVWDUWWRUHFRQVLGHUORQJVWDQGLQJUXOHV
RQXVLQJIRUFHKWPO $O %DNHU 3ROLFH /HDGHUV 8QYHLO 3ULQFLSOHV ,QWHQGHG WR 6KLIW 3ROLFLQJ
3UDFWLFHV1DWLRQZLGH1<7,0(6-DQKWWSZZZQ\WLPHVFRPQ\UHJLR
QSROLFHOHDGHUVXQYHLOSULQFLSOHVLQWHQGHGWRVKLIWSROLFLQJSUDFWLFHVQDWLRQZLGHKWPO
  6HHGLVFXVVLRQVXSUD6XEVHFWLRQ,&6FKZDUW]VXSUDQRWHDW
  6HHGLVFXVVLRQVXSUD6XEVHFWLRQ,&6FKZDUW]VXSUDQRWHDWVHHDOVR6DPXHO
:DONHU	0RUJDQ0DFGRQDOG$Q$OWHUQDWLYH5HPHG\ IRU3ROLFH0LVFRQGXFW$0RGHO6WDWH
“Pattern or Practice” Statute*(20$6218&5/-3URIHVVRU6FKZDUW]
VXJJHVWVWKDWKLJKSURILOHFDVHVand substantial damages awards, in contrast to “runRIWKHPLOO
GDPDJHV DFWLRQV” may generate changes in police conduct. Joanna C. Schwartz, :KDW3ROLFH
/HDUQIURP/DZVXLWV&$5'2=2/5(97KHSUROLIHUDWLRQRIYLGHRVRISROLFH
EUXWDOLW\—captured through citizens’ smart phoneVRUSROLFHGDVKERDUGFDPHUDV—WKDWKDYHJRQH
YLUDODQGUHFHLYHGVLJQLILFDQWDWWHQWLRQDQGFULWLFLVPKDVUDLVHGTXHVWLRQVRIZKHWKHUVXFKDWWHQWLRQ
GHWHUVH[FHVVLYHIRUFHEXWDOVRGHWHUVHQIRUFHPHQWRIODZV6HH6DUL+RUZLW]$WWRUQH\*HQHUDO
7KHUH ,s ‘No Data’ Backing Existence of a ‘Ferguson Effect’:$6+3267 1RY  
KWWSVZZZZDVKLQJWRQSRVWFRPZRUOGQDWLRQDOVHFXULW\ORUHWWDO\QFKWKHUHLVQRGDWDEDFNLQJ
WKHH[LVWHQFHRIDIHUJXVRQHIIHFWHEDFIDGHDFIIDHGGGEVWRU\
KWPO

@ RECONSTRUCTING THE RIGHT AGAINST EXCESSIVE FORCE 

WRUWVVXFKDVDVVDXOWRUEDWWHU\)LQDOO\FDXVLQJRIILFHUVWRDFWZLWKVRPH
DGGLWLRQDOSK\VLFDOUHVWUDLQWLQHQFRXQWHUVZLWKFLWL]HQVZRXOGLQIDFWEH
DEHQHILWRIVXFKDUXOH
H*RYHUQPHQW5HVSRQVHV
5HVRUWLQJ WR GHSDUWPHQW DQG DJHQF\ SROLFLHV DV VRXUFHV RI FOHDUO\
HVWDEOLVKHG ODZ FRXOG KDYH VLJQLILFDQW LPSDFWV RQ JRYHUQPHQW ,Q WKH
SROLFH FRQWH[W ZKHUHPXQLFLSDOLWLHV DOPRVW XQLYHUVDOO\ LQGHPQLI\ WKH
RIILFHUVWKHQHDUYLFDULRXVOLDELOLW\VWDWHRIDIIDLUVPHDQVWKDWLQFUHDVHG
GDPDJHV OLDELOLW\ IRU LQGLYLGXDO RIILFHUV ZRXOG WUDQVODWH LQWR ODUJHU
JRYHUQPHQW SD\RXWV7R WKH H[WHQW WKDWPXQLFLSDOLWLHVZRXOG SHUFHLYH
WKHVHSROLFHVDVEHLQJXVHGDJDLQVW WKHPWKH\PLJKWEHOLHYHLW LQ WKHLU
LQWHUHVW WR HLWKHU HOLPLQDWH XVH RI IRUFH SROLFLHV DOWRJHWKHU RU DW OHDVW
PDLQWDLQDKD]\DPELJXLW\DURXQGVWULFWXUHVRQXVHRIIRUFHWRHQVXUHWKH
RIILFHU’V TXDOLILHG LPPXQLW\ 0XQLFLSDOLWLHV DOVR PLJKW OLPLW WKHLU
SROLFLHV’VWULFWXUHVWRRQO\WKRVHRIWKH&RQVWLWXWLRQ’VJHQHUDOSURKLELWLRQV
WRUHGXFHWKHLULQGHPQLILFDWLRQOLDELOLW\H[SRVXUH7KLVZRXOGVWXQWRU
UHYHUVH ORFDO JRYHUQPHQW’V SROLFHUHIRUP HIIRUWV ZKLFK LQFUHDVH
DFFRXQWDELOLW\ DQG GHWHU XQQHFHVVDU\ XVH RI IRUFH WKURXJK UHVWULFWLRQV
H[FHHGLQJWKRVHRIWKHFRQVWLWXWLRQDOIORRU
7KLVDUJXPHQWKDVVRPHDSSHDOEXWLWLVXQOLNHO\WRRFFXULQWKHPDLQ
)LUVWDPXQLFLSDOLW\PD\EHKHOGOLDEOHIRUDQRIILFHU’VXQFRQVWLWXWLRQDO
DFWHYHQZKHQWKHRIILFHULVJUDQWHGTXDOLILHGLPPXQLW\*RYHUQPHQWV
DUHQRWOLNHO\WRGLVSHQVHZLWKXVHRIIRUFHSROLFLHVEHFDXVHWKHODFNRI
SROLF\PD\HYLGHQFHDFLW\’VGHOLEHUDWHLQGLIIHUHQFHWRXQFRQVWLWXWLRQDO
H[FHVVLYH IRUFH ,Q WKH XVH RI GHDGO\ IRUFH FRQWH[W IRU H[DPSOH WKH

  ,DPJUDWHIXOWR3URIHVVRU5DFKHO+DUPRQIRUKHUFKDOOHQJLQJREVHUYDWLRQDERXWWKLV
SRWHQWLDO HIIHFW RI this Article’s SURSRVDO WR LQFOXGH XVH RI IRUFH SROLFLHV ZLWKLQ WKH FOHDUO\
HVWDEOLVKHGODZFRUSXV
  )RUH[DPSOHLIFRXUWVZHUHWRYLHZXVHRIIRUFHSROLFLHVDVFOHDUO\HVWDEOLVKHGVRXUFHV
LQWKHTXDOLILHGLPPXQLW\DQDO\VLVWKHQORFDOSROLFHGHSDUWPHQWVPLJKWUHWLUHSROLFLHVWKDWSURKLELW
VKRRWLQJ DWPRYLQJ YHKLFOHV EHFDXVH WKHUH LV QR VXFK FRQVWLWXWLRQDO UHTXLUHPHQW6HH32/,&(
(;(& 5(6($5&+ )2580 *8,',1* 35,1&,3/(6 21 86( 2) )25&(  
KWWSZZZSROLFHIRUXPRUJDVVHWVJXLGLQJSULQFLSOHVSGI SURSRVLQJ WKDW SROLFH
GHSDUWPHQWVDGRSWXVHRIIRUFHSROLFHVWKDWH[FHHGWKH*UDKDP“objective reasonableness” test 
DQGSURKLELWVKRRWLQJDWPRYLQJYHKLFOHV&RPSDUH0DUN)D]OORODK	'\ODQ3XUFHOO6KRRWLQJ
DW'ULYHUV3+,//<&20-XQHKWWSZZZSKLOO\FRPSKLOO\QHZV6KRRWLQJBDWBGULYHUV
KWPOGHVFULELQJ3KLODGHOSKLD3ROLFH'HSDUWPHQWSROLF\SURKLELWLQJSROLFHIURPILULQJZHDSRQV
DWPRYLQJYHKLFOHVXQOHVVWKH\DUHXQGHUILUHZLWK3OXPKRIIY5LFNDUG6&W
Q(“[W]e declined to ‘lay down a rule requiring the police to allow fleeing suspects to 
get away whenever they drive so recklessly that they put other people’s lives in danger,’ 
concluding that the Constitution ‘assuredly does not impose this invitation to impunityHDUQHG
E\recklessness.’” (quoting Scott v. Harris, 550 U.S. –
  6HHHJ&LW\RI&DQWRQY+DUULV86DEURJDWHGE\)DUPHUY
%UHQQDQ86Monell v. Dep’t of Soc6HUYV86

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
6XSUHPH&RXUWKDVDVVHUWHGWKDWWKHSUREDELOLW\RIFRQVWLWXWLRQDOYLRODWLRQ
ZLWKRXWWUDLQLQJDQGOLPLWLQJSROLFLHVVKRXOGEHVRREYLRXVWKDWQRSULRU
LQFLGHQWRUSDWWHUQDQGSUDFWLFHRIXVHRIIRUFHYLRODWLRQVPD\EHUHTXLUHG
WRSURYHPXQLFLSDOOLDELOLW\
$ODFNRIXVHRIOHVVWKDQGHDGO\IRUFHSROLF\PD\KRZHYHUSUHVHQW
PRUHGLIILFXOWTXHVWLRQVFRQFHUQLQJPXQLFLSDOOLDELOLW\7KHUHLVDUDQJH
RIXVHVRIIRUFHVKRUWRIGHDGO\IRUFHWKDWSROLFHPD\XQGHUWDNH,QVXFK
LQVWDQFHVRIDOOHJHGH[FHVVLYHIRUFHWKH&RXUWFRXOGUHTXLUHDSDWWHUQRI
VLPLODUFRQVWLWXWLRQDOYLRODWLRQVWKHVLPLODULW\RIZKLFKPD\FDOOWRPLQG
WKHSUREOHPDWLFVSHFLILFLW\RIWKHFOHDUO\HVWDEOLVKHGODZLQTXLU\%XW
JLYHQWKH“PRUDOFHUWDLQW\”RISROLFHHQFRXQWHUVZLWKVXVSHFWV—UDQJLQJ
IURP VLPSOH VWRSV WR SXUVXLQJ “IOHHLQJ IHORQV”—SROLFLHV DQG WUDLQLQJ
FRYHULQJWKHHQWLUHUDQJHRIXVHRIIRUFHVKRXOGEHH[SHFWHG7KHODFN
RI WKHVH SROLFLHV DQG WUDLQLQJ VKRXOG VXIILFH WR HVWDEOLVK PXQLFLSDO
OLDELOLW\ IRU D FRQVWLWXWLRQDO YLRODWLRQ UHJDUGOHVV RI SULRU LQFLGHQW
DGGUHVVLQJ KLVWRULFDO FRQFHUQV RYHU D SROLFH FXOWXUH LQ ZKLFK
SROLF\PDNHUV DQG VXSHUYLVRUV KDYH EHHQ ZLOOIXOO\ EOLQG WR H[FHVVLYH
IRUFH
6HFRQGLWLVLQVRFLHW\DQGWKHJRYHUQPHQW’VLQWHUHVWWRGHWHUSROLFH
H[FHVVLYH IRUFH ([FHVVLYH IRUFH KDV FDXVHG DQG H[DFHUEDWHV WKH
IUDFWLRXV UHODWLRQV EHWZHHQSROLFH DQG FRPPXQLWLHV—SDUWLFXODUO\ SRRU
DQGPLQRULW\ SRSXODWLRQVZKLFK RQO\ HQFXPEHU FULPHSUHYHQWLRQ DQG
GHWHUUHQFH5HPRYLQJRUZHDNHQLQJXVHRIIRUFHSROLFLHVZRXOGKDUGO\
VHUYHWKHVHLQWHUHVWV,QGHHGUHJDUGOHVVRIOLWLJDWLRQRIILFHUVPD\GHVLUH
FOHDUHUJXLGDQFHRQXVHRIIRUFHWKDQFDVHODZDGHWHUPLQDWLRQHYLGHQFHG
E\SROLFHGHSDUWPHQWV’ZLGHSXEOLFDWLRQRIVXFKSROLFHV
7KLUGOLWLJDWLRQLVQRWDOZD\VWKHWDLOWKDWZDJVWKHGRJ0XQLFLSDOLWLHV
JHQHUDOO\ KDYH QRW DOWHUHG WKHLU SROLFLHV DQG SUDFWLFHV LQ UHVSRQVH WR

  6HH&RQQLFNY7KRPSVRQ86GHVFULELQJWKH“obvious need for 
VSHFLILF OHJDO WUDLQLQJ” because new police officers DUH unlikely to know “constitutional 
constraints” or have requisite “legal knowledge”); +DUULV, 489 U.S. at 390 n.10 (“[T]he need to 
WUDLQRIILFHUV LQ WKHFRQVWLWXWLRQDO OLPLWDWLRQVRQ the use of deadly force can be said to be ‘so 
obvious,’ that failure to do so could properly be characterized as ‘deliberate indifference’ to 
constitutional rights.” (FLWDWLRQRPLWWHG
  6HHHJ6)32/,&('(3’7VXSUDQRWHDW
  6HH&RQQLFN86DW–6FDOLD-FRQFXUULQJ%Gof Comm’rs v. Brown, 520 
86–
  +DUULV, 489 U.S. at 390 n.10 (1989) (“For example, city policymakers know to a moral 
FHUWDLQW\WKDWWKHLUSROLFHRIILFHUVZLOOEHUHTXLUHGWRDUUHVWfleeing felons.”).
  6HH&W\RI6DFUDPHQWRY/HZLV866WHYHQV-FRQFXUULQJ
(“Sound reasons exist for encouraging the development of new constitutional doctrines in 
DGYHUVDULDOVXLWVDJDLQVWPXQLFLSDOLWLHVZKLFKKDYHDVXEVWDQWLDOVWDNHLQWKHRXWFRPHDQGDULVN
RIH[SRVXUHWRGDPDJHVOLDELOLW\HYHQZKHQLQGLYLGXDORIILFHUVDUHSODLQO\SURWHFWHGE\TXDOLILHG
immunity.”); *LOOHVVXSUDQRWHDW–GHVFULELQJDSROLFHFRGHRIVLOHQFHUHJDUGLQJSROLFH
PLVFRQGXFWLQFOXGLQJIDLOLQJWRUHSRUWRUGLVFLSOLQHRIILFHUVZKREUXWDOL]HYLFWLPV

@ RECONSTRUCTING THE RIGHT AGAINST EXCESSIVE FORCE 

OLWLJDWLRQ,QFUHDVHGILQDQFLDOH[SRVXUHKDVKDGVXUSULVLQJO\OLWWOH
LPSDFW RQ SROLFH FRQGXFW 7KXV LW GRHV QRW DSSHDU WKDW LQFUHDVHG
ILQDQFLDOH[SRVXUHZRXOGLQFHQWLYL]HFLWLHVDQGWRZQVWRHOLPLQDWHXVHRI
IRUFHSROLFLHV
)LQDOO\DQGDOWHUQDWLYHO\LQFUHDVHGILQDQFLDOOLDELOLW\DQGKHLJKWHQHG
OHJDOSURPLQHQFHRIXVHRIIRUFHSROLFLHVPLJKWSURYHDWLSSLQJSRLQWLQ
PXQLFLSDO UHVSRQVHV WR SROLFH RIILFHUPLVFRQGXFW 7KH SURSRVDO FRXOG
LPSHO PXQLFLSDOLWLHV WR VWUHQJWKHQ WKHLU XVH RI IRUFH SROLFLHV DLGLQJ
RIILFHUDFFRXQWDELOLW\*RYHUQPHQWVPD\DOVRDOWHUWKHLULQGHPQLILFDWLRQ
SUDFWLFHV KROGLQJ RIILFHUV DW OHDVW ILQDQFLDOO\ UHVSRQVLEOH IRU SROLF\
YLRODWLRQV)RUH[DPSOHJRYHUQPHQWVPLJKWUHIXVHWRLQGHPQLI\RIILFHUV
ZKRYLRODWHFOHDUSROLFLHV/LWLJDWLRQRIXVHRIIRUFHSROLFLHVFRXOGDOVR
WUDQVODWH LQWR LQFUHDVHG LQWHUQDO GLVFLSOLQH RI RIILFHUV $Q\ RI WKHVH
FKDQJHVWRSROLFHFXOWXUHZRXOGEHDZHOFRPHFROODWHUDOHIIHFWRIWKHVH
UHIRUPV
&21&/86,21
0RUHWKDQDTXDUWHUFHQWXU\DJR-XVWLFH7KXUJRRG0DUVKDOOGHFULHG
WKH&RXUW’VSUHFOXVLRQRIHTXLWDEOHUHOLHIIRUV\VWHPDWLFSROLFHYLROHQFH
DV OLPLWLQJ WKH MXGLFLDO SRZHU WR “OHY\LQJ D WROO” IRU FRQVWLWXWLRQDO
YLRODWLRQV 7RGD\ WKDW IHH LV HYHQ KDUGHU WR FROOHFW 7KRXJK FRXUWV
FDQQRWHQGSROLFHEUXWDOLW\WKH&RXUW’VVHOILPSRVHGOLPLWDWLRQVRQUHOLHI
GHSULYHYLFWLPVRIDQHFRQRPLFUHPHG\DQGDUWLFXODWLRQRIFRQVWLWXWLRQDO
YDOXHV
7KH )RXUWHHQWK $PHQGPHQW DQG   ZHUH HQYLVLRQHG DV
VXEVWDQWLYHDQGSURFHGXUDOURXWHVWRZDUGSUHYHQWLQJVWDWHYLROHQFHDQG
DLGLQJLWVYLFWLPV&LYLOULJKWVOLWLJDWLRQWKXVEHFDPHDPHDQVE\ZKLFK
WR YLQGLFDWH WKH FRQVWLWXWLRQDO ULJKW DJDLQVW H[FHVVLYH IRUFH )RXUWK
$PHQGPHQW MXULVSUXGHQFH DQG TXDOLILHG LPPXQLW\ KDYH KRZHYHU
SURYHQ LQFUHDVLQJO\ VLJQLILFDQW REVWDFOHV WR YLFWLPV RI SROLFH DEXVH
VHHNLQJ UHOLHI UHSHDWHGO\ JUDQWLQJ SROLFH WKH EHQHILW RI WKH GRXEW DQG
NHHSLQJYLFWLPVIURPWKHLU ULJKW WR WULDO$UHWXUQ WRJHQHUDOSULQFLSOHV
SURKLELWLQJH[FHVVLYHIRUFHLQZKLFKFRXUWVJLYHWKH'XH3URFHVV&ODXVH
JUHDWHU VFRSH DQG FRQVLGHU ORFDO JRYHUQPHQWV’ RZQ UXOHV DJDLQVW
H[FHVVLYHIRUFHEHIRUHJUDQWLQJTXDOLILHGLPPXQLW\VKRXOGHQDEOHFRXUWV
WR UHFODLP WKHUHPHGLDO UROHHQYLVLRQHGIRU WKHPE\ WKHGUDIWHUVRI WKH
&LYLO5LJKWVVWDWXWH

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&2/80/5(9––VXJJHVWLQJWKHJRYHUQPHQWPLJKWEHHQWLWOHGWR
LQGHPQLILFDWLRQIURPDPLVEHKDYLQJHPSOR\HHLIWKHFLW\LVKHOGOLDEOHRUKDVWRSD\6FKZDUW]
VXSUDQRWHDW–
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